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ABSTRACT 
 

 

The social and governmental response to the Black Death in England undermined the social 

strength of women’s property rights and created a late-medieval patriarchal structure, within both 

the family and society, qualitatively different from that of the earlier fourteenth century. 

Women’s property rights developed at common law along with men’s and enjoyed the same 

robust legal protection. From the late twelfth century through the first half of the fourteenth 

century, the legal and social strength of women’s property rights increased. The common law 

definition of dower and of legitimate marriage expanded throughout the period. Developments, 

particularly in the later thirteenth century, that enhanced the tenant’s control of property 

increased the strength the property rights of both men and women. After the Black Death the 

acceptance of the use – the medieval antecedent of the modern trust – as part of a broader 

attempt to strengthen governance at all levels of society, enabled the circumvention and 

ultimately avoidance of women’s property rights and concentrated control of familial property in 

the hands of the patriarch. The use, either on its own or together with other mechanisms, allowed 

husbands to circumvent and then entirely avoid dower right, which was the first of women’s 

property rights affected by the change. Statistical analysis of litigation from the court of common 

pleas documents the substantial diminution of dower litigation and thus dower right through the 

mid-fifteenth century. Social acceptance, by both men and women throughout the socio-

economic strata of society, of the benefits of concentrated patriarchal control of property 

reinforced the trend and reduced the social strength of women’s property right. 
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1. Introduction 

 The governmental and social reaction to the Black Death fundamentally weakened 

women’s property rights through the mid-fifteenth century. In response to the demographic 

crisis, the government of Edward III implemented legal changes designed to strengthen 

governance throughout society. Part of that objective was to empower the husband within the 

family by allowing him greater control of his property through which he could better govern the 

members of his family. Men, with cooperation from women, used that enhanced authority first to 

circumvent dower right, the widow’s claim to a portion of her late husband’s property and a 

fundamental property right of women. Society more broadly responded to the strengthening of 

governance by developing a more stratified social hierarchy – a hierarchy that was particularly 

patriarchal but within which women individually found new status. Within the family the 

husband was certainly dominant. His wife, although subordinate to him, benefited from his 

empowerment. She was, by virtue of his new status and her relationship to him, herself 

empowered by his authority. Children became increasingly subordinate to their parents, as 

servants became to their employers. The new patriarchy made women’s control of property 

appear increasingly improper and inconsistent with the authority and power of the husband. 

From the last quarter of the fourteenth century through the first half of the fifteenth century, the 

trend that had reduced the social importance of dower right, reinforced by social attitudes that 

promoted the subordination of women, children and servants to patriarchal authority, similarly 

reduced women’s property rights in general.  

 The law is a social construct that not only reflects social expectations but also provides a 

framework in which individuals act. Legal change occurred in a broader social context, just as 

the society had a distinctive law. The courts, after all, resolved fundamentally social disputes. 
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Laws could and certainly did affect behavior and influence choices, sometimes in the ways in 

which legislators intended and sometimes in ways that were entirely unforeseen. Even the most 

diligently crafted legislation was open to further interpretation. The cumulative social reaction to 

legislation – the way in which society used the law and the way in which the courts interpreted 

and enforced the letter of the law, often in response to social pressures – inevitably produced 

unexpected results.  

Different modern perspectives have generated different interpretations of those medieval 

legal developments. As he pulled together English legal history as a discipline at the beginning 

of the twentieth century, F.W. Maitland looked back at the early development of the common 

law from the vantage point of the reign of Edward I. Edward was, in Maitland’s estimation, a 

consummate legislator.1 Maitland had good reason to see the king in such a manner: Edward’s 

reign had produced some of the most influential legislation concerning the early common law. 

Because he was working backward from a defined end point, however, Maitland conceptualized 

all of the developments between 1176 and the later thirteenth century as a linear and incremental 

process that tended to reinforce the tenant’s control of land and to expand incrementally the 

common law’s jurisdiction. S.F.C. Milsom turned Maitland’s model upside down. Milsom set 

the early developments of the common law in their proper social context. The reforms of Henry 

II, he maintained, had been relatively limited and targeted measures to standardize lordly 

authority that inadvertently generated tremendous socio-legal change.2 If Maitland’s model was 

essentially a top-down approach to legal change in which the ‘legislator’ mostly achieved 

whatever he intended, Milsom’s was a bottom-up approach in which the efforts of individuals to 

use the law for their own diverse ends taken together in the aggregate shaped the law, often in 

                                                            
1 F.W. Maitland, The Constitutional History of England, (Cambridge: Cambridge University Press, 1919), 19. 
2 S.F.C. Milsom, The Legal Framework of English Feudalism, (Cambridge: Cambridge University Press, 1976), 
177-8. 
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ways radically different from the legislative intent. Those two fundamentally different models of 

change, however, are not mutually exclusive. Socio-legal change following the Black Death 

reflects a confluence of legislative intent and social motivations that combined to produce 

significant change in the intended direction but far beyond what had been envisioned.3  

 The law also influenced society as individuals worked within the framework that it 

established. Property rights at common law, therefore, played a crucial role in determining the 

ways in which people could control and use the land, and how they made often very complex 

provisions for family members. The principle of primogeniture clearly advantaged the eldest son 

and did so to the detriment of his brothers and sisters. The law subordinated a wife’s property 

rights to her husband’s interest during the marriage. The common law, however, simultaneously 

safeguarded the wife’s property rights: her dower was a secure provision and she could recover, 

after her husband’s death, any part of her inheritance that her husband had alienated during the 

marriage. Throughout the thirteenth and the early fourteenth century that protection of women’s 

property rights became ever stronger at common law. The social strength of women’s property 

right also increased as a result of the protection that the common law provided and the broad 

acceptance of women’s property. Dower litigation declined marginally and gradually during the 

first half of the fourteenth century in response to its strength both at common law and more 

broadly in society: heirs expected and accepted dower claims and the law’s protection of the 

widow’s right discouraged any reluctance to render dower.4 The intersection of legal rules and 

                                                            
3 Robert C. Palmer, English Law in the Age of the Black Death, 1348-1381: A Transformation of Governance and 
Law, (Chapel Hill: The University of North Carolina Press, 1993), 1. 
4 Citations to National Archives documents (CP40, KB27, E159, etc.) refer to the digital archive assembled by 
Robert C. Palmer, Elspeth K. Palmer, and Susanne Jenks, The Anglo-American Legal Tradition available at 
aalt.law.uh.edu/aalt.html. The website contains not only images of the manuscripts but also publications by Robert 
C. Palmer that concern statistical analysis of litigation and a conceptual framework of English Legal History 
generally relevant to the arguments here. http://aalt.law.uh.edu/ELHOv/Dower2.html. 
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social expectations formed a mutually reinforcing trend that made dower particularly and 

women’s property rights overall more secure. 

 A similar mutually reinforcing trend reduced the strength of women’s property rights 

after the Black Death. As the husband’s control of his lands increased, he was able to circumvent 

both dower and inheritance rights. The change in the law itself was a relatively minor, procedural 

change, but the effects were significant. The actual change was for the courts to cease their 

scrutiny of grants such that men could then make arrangements to convey their property in ways 

that the common law would previously have prevented. Those new arrangements enabled men to 

circumvent the powerful protection that the law had provided for dower and inheritance rights. 

Thus empowered men were also able to exercise their authority within the family more fully by 

virtue of their control of property. Both wives and children thereafter became increasingly 

dependent on the husband’s goodwill. That change affected women more than men, since sons 

generally became heads of their own households while daughters generally became wives and 

thus exchanged their subordination as a child for subordination as a wife. The specific legal 

change, therefore, was gender neutral – the property rights of the tenant, man or woman, became 

stronger at the expense of all competing rights – but the social effects of the change fell 

disproportionately on women. A slight shift in the legal scales, away from the vigorous 

protection of women’s property rights in the thirteenth and early fourteenth century and toward 

the empowerment of the current tenant in the later fourteenth century, created a self-increasing 

trend to reduce the strength and frequency of women’s property rights into the fifteenth century 

and beyond.  

 Traditional views of the social position of women in England after the Black Death have 

generated conflicting conclusions. Caroline Barron argued that the period was a ‘Golden Age’ 
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for women, at least in London.5 Barbara Hanawalt has stressed the participation of women in the 

commercial and land markets in London. She found that the increased liquidity of capital gave 

women greater access to wealth.6 P.J.P. Goldberg argued that women of less robust means found 

increasing opportunities for work in the more commercially developed towns, opportunities that 

gave them some measure of independence.7 Helena Graham suggested that the economic 

opportunities and social independence were less stable in the countryside than in the towns.8 

Despite the apparent increase in economic opportunity, however, women’s social status did not 

similarly increase and might actually have declined. Judith Bennett maintained that the status of 

working women underwent very little qualitative change during the century following the Black 

Death.9 Mate contended that, although the status of wives might have improved, widows’ 

situations were often worse.10 Katherine French argued that the English church reacted to the 

independence of women after the mid-fourteenth century by attempting to regulate women’s 

behavior more closely.11 Women in turn carved out new social spaces for themselves within the 

parishes.12 The intersection of women’s property right and women’s status in society, however, 

has remained relatively unclear. Hanawalt’s argument indicates that women’s access to property 

increased, at least in London. Other studies have demonstrated that women controlled land far 

                                                            
5 Caroline M. Barron, ‘The “Golden Age” of Women in Medieval London,’ Reading Medieval Studies, xv (1989) 
35-58. 
6 Barbara Hanawalt, The Wealth of Wives (Oxford and New York: Oxford University Press, 2007), 7. 
7 P.J.P. Goldberg, “For Better, For Worse: Marriage and Economic Opportunities for Women in Town and 
Country,” in Woman Is a Worthy Wight, ed. P.J.P. Goldberg (Stroud, Glos., 1992), 108-25. 
8 Helena Graham, “‘A woman’s work...’: Labor and Gender in the Late Medieval Countryside,” in Woman Is a 
Worthy Wight, ed. P.J.P. Goldberg (Stroud, Glos., 1992), 126-48. 
9 Judith Bennett, Ale, Beer and Brewsters in England, (New York, Oxford: Oxford University Press, 1996), 8. 
10 Mavis Mate, Daughters, Wives and Widows after the Black Death: Women in Sussex, 1350-1535, (Woodbridge: 
The Boydell Press, 1998), 9. 
11 Katherine French, The Good Women of the Parish: Gender and Religion after the Black Death (Philadelphia: 
University of Pennsylvania Press, 2008), 6. 
12 Ibid., 36. 
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less frequently by the late fifteenth century than they had at the beginning of the fourteenth.13 

Both the process by which women generally came to control significantly less property and the 

social motivations for that development have been obscure. 

 Dower right developed at common law as a secure provision for the widow; that security 

only strengthened through the mid-fourteenth century. The widow was entitled to enjoy a 

portion, defined at common law for military tenure as a third part, of her husband’s lands after 

his death. Before the common law established rigid property right, dower was a flexible 

provision that the lord allocated to his tenant’s widow to maintain her during widowhood. After 

1176 dower arose in one of two ways: either the husband nominated specific dower at the time of 

the marriage or the common law deemed the widow to be entitled to common law dower from 

the lands of which her husband was heritably seised at the time of their marriage. By the end of 

the thirteenth century, however, dower right had expanded dramatically. In its fully developed 

form dower provided the wife with a claim to a third part of all of the lands of which her husband 

had been seised at any time during the marriage and that her issue by him, if she had any, could 

inherit. Inclusion of lands of which the husband had been seised during the marriage but had 

alienated created the possibility for disputes between the widow, either on her own or together 

with a new husband and her late husband’s grantees. The grantees looked to the heir to 

compensate them for any loss that the widow’s claim generated. The expansion of dower right, 

which happened through legal doctrinal development, thus gave the widow a cumulative claim 

that could plausibly consume the entire inheritance. That development, however, generally 

minimized the apparent significance of the expansion: the widow’s claim was well known and 

well established such that few would have questioned its propriety even as it imposed an 

                                                            
13 See, for example, Eileen Spring, Law, Land and Family: Aristocratic Inheritance in England, 1300-1800. (Chapel 
Hill and London: University of North Carolina Press, 1993), 93; and Marjorie McIntosh, Autonomy and Community: 
The Royal Manor of Havering, 1200-1500, (Cambridge: Cambridge University Press, 1986), 173-5. 
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increasingly severe limitation on the alienability of land, and land remained the primary source 

of wealth in society. Relatively clear definition of dower right and straightforward process at 

common law by which the widow, either alone or together with a new husband, could enforce 

that right made dower an extremely secure provision.  

 Women’s property rights in general became stronger during the first legal system. The 

expansion of dower right gave many widows a significant cumulative claim. Inheritance by 

women was central to the early development of the common law, and, although direct female 

descendants were excluded by direct male descendants, when women did inherit their property 

rights were as secure as men’s. Joint tenancies – land that the husband and wife held together – 

were the most important element of a strengthening of women’s property right; they became 

more common from the late thirteenth century. Immediately before the Black Death, therefore, 

women’s property rights were well protected at common law and well respected in society. 

 The trend of increasing strength of women’s property rights reversed after the Black 

Death. The plague killed about 40% of the population, and the widespread mortality undoubtedly 

had a tremendous psychological effect on the surviving population. The demographic crisis 

destabilized society and caused confusion about the present and uncertainty about the future. 

Concerns from the practical – whether or not food and necessary provisions would continue to be 

available – to the religious – whether the catastrophe was in fact the wrath of an angry God – 

generated an atmosphere amenable to significant social and institutional change and innovation 

to preserve order and the integrity of society itself. The social norms and governmental power 

that kept crude self-interest at bay were, however temporarily, severely compromised.  

 Barbara Rosenwein applied to social changes of the tenth century a modern sociological 

theory that might help to explain the possibility of broad and rapid social change in England after 
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the Black Death. She used the idea of anomie – a mismatch between accepted norms and the 

behavior of individuals – to contextualize the Cluniac reform movement. The conditions that 

generated the anomie in the tenth century were the result of rapid shifts in status and fortune.14 

Those swings in status effectively swept away the basis of traditional norms and left people 

without clear constraints on behavior. “Their passions went wild because they no longer knew 

how they must behave.”15 Borrowing from the sociologists, Rosenwein identified four functional 

responses to anomie: normative reactions, quest for community, normalization and adaptive 

social control.16 Two of the four responses might be particularly applicable to the aftermath of 

the Black Death. Normative reactions are an attempt by institutions to reaffirm traditional norms. 

The government’s response to the demographic crisis was indeed an attempt to stabilize 

traditional society by strengthening governance. Adaptive social control refers to the effort of 

social institutions to generate “innovative substitutions for both norms and means.”17 Rosenwein 

suggests that part of the Cluniac reform involved a modicum of repression to prevent social 

collapse. “The trick was to discipline the negative aspects.”18 Strong governance, therefore, 

subordinated the otherwise unrestrained individual for the sake of social stability. 

 At the outbreak of the Black Death, the government of Edward III took action to 

strengthen governance at all levels of society, even within the family.19 With the potential for 

social collapse clear, they intended the effort to stabilize traditional society rather than to change 

it. The government’s actions were widespread indeed. Labor regulation sought to ensure that the 

labor force continued to work and to work at traditional wages. Penal and performance bonds 

                                                            
14 Barbara Rosenwein, Rhinoceros Bound: Cluny in the Tenth Century, (Philadelphia: University of Pennsylvania 
Pres, 1982), 101.  
15 Ibid., 102. 
16 Ibid., 106. 
17 Ibid. 
18 Ibid., 108. 
19 Palmer, English Law in the Age of the Black Death, 131. 
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created harsh penalties to force men to stand to their obligations. New actions at common law 

expanded the remediable injuries to include incidental injury that resulted from neglect or poor 

performance. The upper orders drew together into a more cohesive government that had greater 

authority throughout society.20 The social standing of men became more important as disputes 

were settled out of court by a variety of means, including arbitration by governmental officials 

and other respected men of the local communities. The way in which the upper orders began to 

work together with, and at times on behalf of, an increasingly strong and interventionist state 

contributed to social stratification.  

Perhaps the most significant development, however, was the emergence of the use – the 

medieval antecedent of the modern trust. Men had long attempted to control their lands as fully 

as possible to preserve and increase the wealth of the family. The courts, however, had been 

vigilant and scrutinized grants that appeared to manipulate the common law. In the aftermath of 

the Black Death that scrutiny ceased. The use separated legal title to the land from beneficial 

enjoyment of it: a group of feoffees held legal title to the land but held to the use of the 

beneficiary, the cestui que use, who was the grantor and remained for practical purposes the 

‘owner.’ The use increased the control that men had of their property and allowed them to direct 

the proceeds of the land as they saw fit while simultaneously avoiding the traditional competing 

property rights of wardship, marriage, inheritance and, especially, dower, all of which were 

staple property rights at common law that landholders were eager to circumvent. That increased 

control served several significant ends. Men could use their land more effectively to fund 

charitable works and prayers for the souls of themselves and members of their families, provide 

flexibly for widows and children, repay debts and otherwise stand to their obligations as the 

government intended. Avoidance of competing property rights gave full value to purchasers and 
                                                            
20 Palmer, English Law in the Age of the Black Death, 1. 
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facilitated economic transactions. Enhanced control of property also gave men greater control of 

the choices and actions of members of their nuclear families, the fundamental building block of 

society, and thus contributed to the government’s overall concern of strengthening governance.  

 The use liberated men from the rigid property rights that the first legal system had 

established and enabled them to make their own arrangements for the allocation of their 

property. Those property rights had initially provided more secure control of land than had been 

the case before the common law when control of the land depended ultimately on the 

relationship between lord and man. Common law regulation of the lord’s authority had 

inadvertently established property right: the relationship between a person and a thing created 

and regulated by the state.21 As those rights became better developed throughout the thirteenth 

century, they created a web of claims to the land, claims that overlapped and burdened the land 

as a source of wealth. The use effectively circumvented those competing rights.  

Thus free to make their own arrangements, men began to unencumber their property. 

Dower right was the first target. The gradual expansion of dower right by the mid-fourteenth 

century had given the widow a claim to substantial portions of her late husband’s lands, virtually 

all of which claims had to be satisfied from the inheritance either directly or indirectly. The use 

circumvented dower right because the husband could prevent having seisin – legal title – of his 

lands during the marriage; thus dower right could not append. That solution only worked when 

the husband could ensure that he created a use prior to his marriage, so that uses were not a 

feasible alternative for men who were already married. The use could not, therefore, have 

immediately circumvented dower right on its own for a broad portion of the population. In 

combination with other mechanisms, however, the use could effectively disincentivize widows, 

alone or together with a new husband, from pressing dower claims. Husbands established 
                                                            
21 Robert C. Palmer, “The Origins of Property in England,” Law and History Review Vol. 3, No. 1 (Spring, 1985), 7. 
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‘penalty’ rents that were suspended on condition that the widow not pursue dower; if she did sue 

the rents became active and actually created a charge on other land that was assigned to her. 

 Increased control of land, coupled with the overall attempts to strengthen governance in 

society, created a new form of patriarchal authority. The way in which the use circumvented 

dower right, particularly by the 1370s, empowered men within the family, in relation both to his 

wife and his children. As dower right had strengthened during the fourteenth century, so too had 

inheritance rights. The development of the fee tail and subsequent expansion of the restrictions 

on alienation had created a perpetuity by the mid-fourteenth century. Men who held lands in fee 

tail, therefore, could alienate those lands, but the heir could recover the lands from the father’s 

grantees. That strengthening of linear inheritance right, added onto the ordinary effects of 

primogeniture, gave eldest sons some significant security for the future and tended to undermine 

the father’s authority. Because of the use what the wife and the heir received at his death no 

longer depended on the rigid property rights that the first legal system had established, but rather 

on the allocation that the husband made for them through directions to his feoffees. Their 

economic security, therefore, relied on his goodwill. That authority, because it was essentially 

enforced by the feoffees, gave the husband something of a life after death. A husband could 

direct his feoffees to deliver a specific allocation to his widow provided that she not remarry or 

to deliver a particular manor to his son provided the son did marry according to the father’s 

wishes. Those arrangements lasted beyond the husband’s lifetime. Simultaneously the regulation 

of labor extended the new hierarchical arrangements throughout society. The new forms of 

control, both within the family specifically and within society more generally, affected the 

overall status of women.  
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Not all of these changes were detrimental for women. The husband’s authority in the 

family, especially over his children, enhanced the authority of the wife. As he was a more 

powerful patriarch to his wife, children and servants, so too was she a more powerful and 

respected figure within the family. The increased control that men had of their property created 

new economic opportunities, and the improved financial circumstances of a family certainly 

redounded to the benefit of the wife as well as the husband. As a prospective widow she might 

not have been as secure in looking to her perhaps distant future as she would have been in the 

earlier fourteenth century, but her present financial situation as a wife improved. Similarly, as the 

wife of a socially important landholder either in the town or in the countryside, her social 

position improved along with that of her husband. Although she was increasingly subordinate to 

him, she simultaneously enjoyed an enhanced social position that might well have offset the 

marital subordination. The changes involved a complex set of social and economic tradeoffs, and 

many women appear to have been quite comfortable accepting a new hierarchy that subordinated 

women generally but enhanced the position of some individually and, if they were convinced 

that the plague was divine retribution for defective social arrangements, that new hierarchy might 

have been a plausible means to correct society.  

Didactic literature of the period reflects the growth of patriarchal authority. Many of the 

attitudes of the later fourteenth century were similar to those that had prevailed earlier. The 

difference, however, was that the increased control of property and the involvement of the upper 

orders in government, in conjunction with the government’s economic regulation, enhanced the 

ability to enforce those traditional attitudes. Women, children and servants could be controlled 

more directly than before, when necessary. Wills and other provisions demonstrate an increasing 

concern for the future – for what happened, after death, to and with the family – that men and 
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women shared. The upper orders and reasonably successful members of middling social strata in 

both the towns and countryside had the power to affect the present and future. The lower orders 

generally found themselves worse off than before, subject as they were to the increased social 

and economic authority of the upper orders and of the governmental regulation. Subordination of 

the lower orders almost certainly contributed to social unrest and to the Peasants’ Revolt. Men in 

the lower orders nevertheless probably mimicked the patriarchy of the upper orders in an attempt 

to increase their social status in relation to their families and peers. 

 The shift of the balance of power within the family, which resulted from the increased 

control that the husband had of his property, undermined women’s property rights in general. 

The use had allowed men to circumvent dower right as well as inheritance rights, and the social 

importance of dower declined dramatically. Avoidance of dower right enhanced the pre-existing 

idea that a wife ought to be subordinate to her husband. The attitude and practice reinforced each 

other. Because the use gave men greater control of property, and because men came to believe 

more forcefully that wives ought to be dependent on their husbands, women’s property rights 

began to appear increasingly improper. The general trend of the later fourteenth and early 

fifteenth century appears to have been to reduce the amount of land in women’s hands.  

Virtually all of the evidence points to a similar timeline. Dower litigation underwent a 

dramatic decline after the Black Death. As chancery began formally to enforce uses in the 1370s 

in addition to the way in which society had developed mechanisms to enforce uses outside of the 

courts, the decline became more acute. The rate at which women were involved in all property 

litigation, including cases concerning women’s inheritance and lands that wives held jointly with 

their husbands, began to decline substantially after the 1370s. Final concords were used more 

frequently to divest women formally of property right. Tentative evidence from the close rolls 
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demonstrates a similar decline in the frequency with which estates were settled on husbands and 

wives jointly. Some property litigation undoubtedly shifted out of the common law courts and 

into chancery as uses proliferated. The volume of property litigation that remained in common 

pleas, therefore, is understandably less than the volume of litigation earlier in the fourteenth 

century. That reduction, however, is imbalanced: litigation involving women declined at a much 

faster rate than the rate at which property litigation overall diminished. Women simply held 

property much less frequently by the mid-fifteenth century than they had one hundred years 

earlier. 

 The overall change in the status of women’s property rights is stark. The first legal 

system had created strong property rights for both women and men. As the common law 

developed, property rights increased the security with which people held land, and the rights 

themselves became more secure. The pre-common law strength of lordly authority had 

diminished substantially by the mid-thirteenth century, but the feudal incidents had been 

preserved. The web of competing property rights that the common law had established to protect 

various interests had severely encumbered the land and limited its value as a source of wealth. 

Dower might have been the most troublesome of these competing rights; it was so certainly for 

intrafamilial relations. The widow’s claim directly reduced the heir’s inheritance and always 

threatened to interfere with his social relationships outside of the family. Even if the widow 

herself could be satisfied, the uncertainty about what rights of hers a new husband might press 

always loomed in the background and threatened both heirs and purchasers. The common law 

had given the widow a potentially devastating aggregate claim against the inheritance. The 

widow herself might not press that claim fully and thereby impoverish the heir, but little could 

guarantee that her new husband would not vigorously pursue her rights, even against her will. 
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The use overcame those competing property rights, but the overall effect fell disproportionately 

on women’s property rights.  

The second legal system exhibited a qualitatively different relationship not only between 

men and their property but also between men and women generally. Husbands had nearly 

complete control of the family estate, and both wives and children became far more dependent 

on his will than had been the case in the first legal system. The authority of the husband reflected 

the increased authority of the state. In the second legal system the state became a government of 

inherent authority that could and did intervene in any aspect of English society.22 Similarly the 

husband became the ultimate authority within the family; his control could and did benefit the 

family overall, but it was also a powerful force for discipline. The use circumvented the secure 

property rights of dower and inheritance that had given wives and eldest sons some semblance of 

independence. They were thereafter dependent on the good will of the patriarch to make some 

provision for them. Disobedience could, and at times in practice did, leave them destitute. 

 
22 Palmer, English Law in the Age of the Black Death, 1. 



2. Historiography 

 Investigations of women’s status and access to and control of property in England after 

the Black Death have typically neglected changes in the social strength of women’s property 

rights. Such studies generally attempt to determine whether the condition of women, as a group, 

improved or deteriorated after the mid-fourteenth century. Depending on the types of sources 

used, the issue often becomes a question of whether women’s economic conditions – their 

control of wealth, including real property – had improved or deteriorated or whether their social 

status – their control of their own affairs both in public and in private – had increased or 

decreased. Neither formulation is particularly accurate, since both require false divisions. The 

entire focus of the question, moreover, is myopic, because it assumes that the economic or social 

situation for women was somehow uniform and divorced, so to speak, from the situation of men. 

Although most studies do account for the family dynamic and women’s access to and control of 

wealth within the family, few give much focused attention to the strength of women’s property 

rights in society. Even an examination of property rights at common law, however, is 

insufficient: the letter of the law and the way in which people access the law are entirely 

different questions. Women’s property rights thus appear to have been relatively stable 

throughout the fourteenth and fifteenth centuries from a legal doctrinal perspective. The social 

strength of those property rights – the way in which property rights were protected outside of the 

technicalities of the law – is a different matter entirely. 

 Women’s property right is a broad social issue rather than a more narrow ‘women’s 

issue.’ To formulate the question of women’s property right as a women’s issue would require 

supposing that the issue had some greater effect on women than on men. The same laws 

governed women’s property as governed men’s property, although a woman’s status at common 
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law with respect to her property right often depended on her relationship to a man, since 

husbands appeared as litigants in disputes that concerned their wives’ property rights. Little else 

distinguished women’s property from men’s property in any meaningful way at common law. 

Litigation about women’s claims of property right, moreover, often included men as tenants, and 

men often advanced their own property rights against women tenants. Women’s claims to 

property almost always affected men, even when they did so indirectly.1 Sons inherited land 

from mothers; a widower held his deceased wife’s property by curtesy; a step-son might have 

had to compensate a man who had purchased land from his father, part of which the heir’s step-

mother claimed as her dower; and, of course, that same step-mother might have remarried in the 

interim such that her new husband also benefitted from her dower right. In a variety of different 

possible ways, therefore, although the property right might have been the woman’s right to 

pursue, men were almost always involved directly as litigants or indirectly as family members. 

To cast the issue of women’s property right as a women’s issue encourages a strangely narrow 

view of complex interactions that involved the entire family. 

 Women’s property rights were at the heart of familial concerns. The principle of 

primogeniture, that the eldest son inherited to the exclusion of sisters and younger brothers, can 

overshadow the extent to which land flowed through the hands of women. Despite the clarity and 

relative simplicity of primogeniture, inter vivos grants directed a significant proportion of land to 

others than eldest sons and affected relationships within and between families. Marriage 

arrangements shifted a substantial amount of resources away from the inheritance and toward the 

                                                            
1 It is equally true that men’s property rights had both direct and indirect effects on women, either as tenants or, 
more often, as the wives and daughters of tenants who would undoubtedly have been affected by the man’s control 
or loss of the property. 
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newlywed couple.2 Arrangements for the couple affected both families: the bride’s family 

contributed land, her maritagium, or a marriage portion in the form of money, and the groom’s 

family often provided either land or, especially when the groom was the presumptive heir, a 

promise of dower from the lands of the father that the groom was expected to inherit.3 The 

arrangements tied the families together not only in their mutual interest for the success of the 

newlywed couple and the economic contributions that both families had made, but also in their 

interest to expand a social network from which the families, old and new, could benefit. 

Provision for a new family depended on the rigid rules of property law to ensure that the land 

benefitted either the new family or, in the event that the marriage failed to produce issue, 

remained with either the bride’s or groom’s side. Those arrangements put familial relationships 

at the center of a substantial portion of property transactions and transferred lands away from the 

inheritance to the benefit of daughters or younger sons. A narrow focus on inheritance alone 

overlooks the myriad ways in which families provided for members who stood to gain nothing 

by the common law’s rules concerning inheritance and obscures the complex familial 

interactions behind competing claims derived from women’s property rights. 

 Conceptualization of ‘women’ as some sort of distinct group is troublesome. A division 

of society into two halves – men and women – establishes a distinction useful only in limited 

contexts. Certainly the experiences of men and women could be remarkably different, and they 

undoubtedly were so in crucial ways. With respect to property right by the mid-fourteenth 

century, however, the division between men and women accomplishes little. Women were, at 

                                                            
2 For marriage arrangements around 1300 see Robert Palmer, “Contexts of Marriage in Medieval England: Evidence 
from the King’s Court circa 1300,” Speculum, Vol. 59, No. 1 (Jan., 1984), 42-67. Palmer’s article details the way in 
which provisions for the newlywed couple took different forms, sometimes disguised as grants unrelated to the 
marriage, and reveals the extent to which individuals used the rigid rules of the common law to accomplish a variety 
of different and personal arrangements. 
3 For dower ex assensu patris see chapter 4 at page 97. 
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various times in their lives, daughters, sisters, wives, mothers, widows, occasionally unmarried 

maidens, or several combinations of those different categories. The different roles of women 

typically engendered different goals. As a wife, a woman’s economic and social position cannot 

be viewed apart from that of her husband. As a widow, a woman might have enjoyed a level of 

independence unknown to women in other stages of life, or she might have remarried quickly. 

The values and motivations of wives did not necessarily match those of widows; the two might, 

in fact, have been antagonistic. Litigation between a widow, for example, who claimed dower 

and a daughter who inherited should certainly have created a clear distinction between the goals 

of the women involved. Such a situation was the genesis of the dispute concerning the manor of 

Whilton.4 That case hinged on the seisin of a dead husband and ultimately pitted mother against 

daughter. The daughter, Felicia, stood to inherit the manor of Whilton from her father. While she 

was in the wardship of Joan de Stuteville, who had been her father’s lord, her mother claimed the 

manor by virtue of a grant that challenged her late husband’s seisin. The ensuing complex 

dispute ultimately dragged on for more than one hundred years. In the present context the 

important point is that the origins of the litigation drove a wedge between a mother and her 

daughter, who was herself in the wardship of her lord, a third woman. In such a scenario, and the 

Whilton dispute was by no means exceptional in this respect, the divisions between the parties 

had little to do with gender: the litigation had no single ‘woman’s’ side to it.  

The views of male litigants, moreover, were not necessarily antagonistic to a woman’s 

property right. Under similar circumstances of litigation, in which a remarried widow together 

with her husband sued a tenant for her dower, the male litigants undoubtedly appreciated the 

widow’s interest. The new husband would obviously have had an interest in his wife’s claim to 

                                                            
4 Robert C. Palmer, The Whilton Dispute, 1264-1380: A Socio-Legal Study of Dispute Settlement in Medieval 
England, (Princeton: Princeton University Press, 1984), beginning at page 36. 
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dower since he stood to benefit almost as much as she did. The tenant who found himself the 

subject of the claim, although he probably harbored some resentment for the possible loss of part 

of his tenement, could still have appreciated the widow’s interest. He might well have been 

married himself and considered his own wife’s dower right. His objection to the claim, therefore, 

certainly does not necessarily reflect some rejection of dower right in principle, but merely of 

that particular widow’s dower right in this particular tenement. The tenant’s wife probably 

harbored the same feeling as her husband about the widow’s dower right in her husband’s 

tenement. The conflict, therefore, would have been between individuals, or an individual and a 

couple as the case may be, rather than some confrontation between male and female. The issue 

cut across gender roles and, rather than dividing the parties into identifiable male and female 

roles, created fissures based on individual relationships, family context and control of property. 

 Investigation of the condition of women also often follows the false division between 

economic and social condition. This bifurcation has underscored much of the debate about 

whether women were better off after the Black Death, but it clouds the issue of what ‘better off’ 

actually means and how such a status could be measured. Women might have been better off 

economically, but worse off socially. The simple question of whether women were ‘better off’ 

forces a value judgment about the relative balance of economic and social gains or losses. To 

complicate matters, neither economic nor social conditions are zero-sum propositions. Women 

might have enjoyed increased access to one form of wealth, but less access to another. Similarly, 

their social status might have increased in certain aspects, but decreased in others. They might 

have experienced a significant improvement in their social or economic circumstances, but an 

improvement that was not as substantial as men’s. In such a scenario women would have been 

better off in comparison to their female ancestors, but would have experienced a decline relative 
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to men. Characterization of the status of women in such a scenario varies markedly depending on 

the benchmark against which improvement or deterioration of conditions is measured. The 

situation is further complicated, however, because women did not form a distinct, unified group 

in society. The very same economic and social conditions that made life ‘better’ for one woman 

could well have made life ‘worse’ for another. It might certainly have been the case, however 

hypothetical, that young, unmarried women experienced increasing hardships while married 

women simultaneously enjoyed greater economic and social status. The very question of whether 

‘women’ were better off requires a gross simplification of the myriad contributing factors and 

creates a view of society that ignores the various different experiences of both men and women. 

 The position of women in society certainly changed after the Black Death.5 That change, 

however, affected individual women quite differently.6 Some enjoyed greater access to both land 

and chattel wealth, and that improved economic situation opened new avenues for some women 

to participate economically and socially. Some undoubtedly enjoyed a more prestigious social 

position, especially as their husbands became wealthier or more closely involved in local or 

national affairs. Others, however, suffered from reduced access to wealth or status. A few 

general trends have emerged that highlight the different conditions that women faced in the 

decades following the Black Death. Women overall appear to have commanded a greater amount 

of chattel wealth in the later fourteenth century than they had earlier, although the same is true of 

                                                            
5 Judith M. Bennett has dismissed the idea that the economic and social conditions of women changed very much in 
the fourteenth century and thereafter, and stressed that the continuity is more striking. Women’s status, and the 
distribution of power within the family, she maintained, underwent no significant changes. Judith M. Bennett, 
‘Medieval Women’ Modern Women: Across the Great Divide,’ in Culture and History: Essays on English 
Communities, Identities and Writing, 1350-1600, ed. David Aers (London, 1992): 147-75; See also Judith Bennett, 
Ale, Beer, and Brewsters in England: Women’s Work in a Changing World, 1300-1600, (Oxford: Oxford University 
Press, 1996), 8. 
6 Mavis Mate makes a similar argument in favor of considering the changes in women’s social and economic status 
more individually than as a group. Mavis E. Mate, Daughters, Wives and Widows after the Black Death: Women in 
Sussex, 1350-1535 (Woodbridge, Suff.: The Boydell Press, 1998), 9.  
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men.7 That concentration of chattel wealth should not be surprising, given the mortality rate and 

the way in which chattels and monetary wealth must undoubtedly have flowed into the fewer 

remaining hands. The mortality rate, moreover, increased the relative number of positions for 

employment available by reducing the labor force, while the amount of possible work decreased 

by a smaller amount. These positions were unlikely options for many, given restrictions of both 

geography and personal status, and the options were greater for women in areas of higher 

population than for women in sparsely populated areas.8 Some women certainly took advantage 

of the increased potential for employment, but their numbers ought not to be overstated, and the 

actual economic advantages that they might have gained from these positions are still uncertain.9 

Whether as the result of employment or concentration caused by death, however, women on 

average had at their disposal greater amounts of monetary and chattel wealth that gave them an 

increased role in economic and social transactions.  

Some women also had more real property at their disposal. Again, concentration through 

mortality played a role as women inherited land from deceased family members.10 A comparable 

amount of land was still productive, in one way or another, in the later fourteenth century as had 

been decades before. Some of the marginal land had fallen into disuse, but the population had 

simultaneously decreased. The tenements that remained passed into the control of a fewer 

number of people, and women benefitted from that concentration. For unmarried women the 

concentration, likely not uniform across the population, made some of them heirs who were quite 

                                                            
7 Barbara Hanawalt, The Wealth of Wives: Women, Law, and Economy in Late Medieval London, (Oxford: Oxford 
University Press, 2007), 96. 
8 Helena Graham, “‘A woman’s work...’: Labor and Gender in the Late Medieval Countryside,” in Woman Is a 
Worthy Wight: Women in English Society, c.1200-1500, ed. P.J.P. Goldberg (Stroud, Glouc.: Alan Sutton Publishing 
Inc., 1992), 127-44; Jennifer Ward, Women in England in the Middle Ages (London: Hambledon Continuum, 2006), 
88. 
9 See, for example, Marjorie McIntosh, Autonomy and Community: The Royal Manor of Havering, 1200-1500, 
(Cambridge: Cambridge University Press, 1986), 173. 
10 S.J. Payling, “Social Mobility, Demographic Change and Landed Society in Late Medieval England,” Economic 
History Review, 2nd ser., xlv (1992), 54. 
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economically attractive as wives.11 For married women, however, the issue would have been 

more complicated, since their lands were under the control of their husbands. The benefit to 

wives, therefore, cannot be separated from the benefit to husbands: both husband and wife 

gained from the wife’s inheritance and their fortunes were more or less tied together while they 

both lived. In addition to the increased wealth of the family, the wife could look forward to 

having control of her inheritance after her husband’s death. Even though her inheritance might 

have been under the control of her husband while he lived, the wife knew that the land was hers 

if he should die, even if he had granted it away during his life. A female heir, as wife, therefore, 

enjoyed the mental comfort of a relatively improved economic situation should she outlive her 

husband. Similarly for a husband, since his wife’s inheritance remained under his control for life 

even after her death as long as she had given birth to a live child, his wife’s inheritance afforded 

a more secure future. 

 

Economic circumstances 

 Old characterizations of the decades after the Black Death maintained that the period was 

a ‘golden age’ both for women and for English laborers.12 To a certain extent the two are related 

and rely on the same foundational argument. In the wake of the mass mortality, the reduced 

population of the later fourteenth century enjoyed greater access to both land and monetary 

wealth, initially as the result of inheritance. The population decline, moreover, reduced the labor 

force such that laborers – a category that could certainly include women – found themselves able 

to command higher wages. A smaller population also reduced the demand for grain, and the 

ability to concentrate on more productive land to grow the necessary grain, and to support other 

                                                            
11 Hanawalt, The Wealth of Wives, 51. 
12 For a depiction of the fifteenth century as the ‘Golden Age’ of English laborers see James E. Thorold Rogers, Six 
Centuries of Work and Wages, (London: Swan Sonnenschein and Co., Ltd., 1908), 326.  
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crops and animals, improved marginal productivity. That improved marginal productivity, along 

with decreased demand, should have exerted downward pressure on prices. By the 1350s, 

therefore, the old view maintained that more employment opportunities were available, wages 

had increased and prices had either remained relatively stable or fallen. Certainly these 

conditions would have improved the lot of English laborers, some of whom were women.  

For women particularly the general demand for laborers within the context of a reduced 

population opened employment opportunities to which they would not otherwise have had 

access, but did then because of the scarcity of male laborers. In addition to those circumstances, 

land had become more available, and the average holding had increased. That situation not only 

gave the landholder more resources to become a producer, but also helped to limit the labor force 

further and increase employment opportunities for those who truly depended on wages to 

survive. These economic conditions all appear to have cut in favor of laborers, or at least not to 

their detriment. They also appear to support the case that women enjoyed new economic 

opportunities: some measure of increased access to wealth, both in land and cash, greater 

independence both as laborers and entrepreneurs, increased inheritance and dower that made 

them attractive marriage prospects and perhaps some enhanced level of social respect that 

accompanied their economic conditions. Such, at least, are the old underlying assumptions about 

the economic conditions of the decades following the Black Death, which assumptions shaped 

the way in which early social historians, and many of those who followed, approached the 

period. 

That old historiographical trend has reappeared in the works of Caroline Barron and 

P.J.P. Goldberg. Caroline Barron more recently popularized the argument that the later 

fourteenth century was a ‘golden age’ for women. She was particularly focused on London and 
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her argument tracks with the overall traditional characterization of the later fourteenth century as 

a period of increasing economic opportunity, especially for women. Access to employment, she 

maintains, improved the lot of younger women and increased their independence.13 P.J.P. 

Goldberg’s research has supported Barron’s view, although he himself refrains from accepting 

entirely the idea of a ‘golden age.’ Goldberg found a similar expansion of economic 

opportunities in towns for women during the later fourteenth century. Women, he argues, formed 

“a ‘reserve army’ of labor and were drawn into a variety of occupations as men began to occupy 

niches higher up the work hierarchy.”14 Increasing economic opportunities provided women 

some measure of greater independence, which in turn allowed them to postpone marriage.15 

Simultaneously, however, that greater independence left unmarried women vulnerable to 

allegations of impropriety, especially sexual impropriety, that generated broad social concern for 

greater regulation of the behavior of unmarried women.16 

Judith Bennett’s work challenged the traditional view that espoused a period of 

increasing independence and economic opportunity for women. Bennett utterly rejected Barron’s 

‘golden age’ thesis. She found instead that women, throughout the pre-modern period, were both 

economically and socially subordinated to men.17 Bennett’s overarching argument is that very 

little changed for women either socially or economically despite major change throughout the 

fourteenth and fifteenth centuries. The economic changes that followed the Black Death, she 

maintains, actually reinforced that the opportunities open to women remained at the lower levels 

                                                            
13 Caroline M. Barron, “The ‘Golden Age’ of Women in Medieval London,” Reading Medieval Studies, xv (1989), 
48. 
14 P.J.P. Goldberg, “For Better, For Worse: Marriage and Economic Opportunities for Women in Town and 
Country,’ in Woman Is a Worthy Wight, ed. P.J.P. Goldberg (Stroud, Glos., 1992), 112. 
15 Ibid., 122. 
16 Ibid., 120-1. 
17 Bennett, Ale, Beer, and Brewsters in England, 10. 
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of the labor scale.18 Bennett argued that both Barron and Goldberg were forced by their focus on 

late medieval England to see a ‘golden age’ for women after the Black Death, but that a wider 

perspective – a comparison with modern women or even with women in the sixteenth century – 

would emphasize the continuity.19 She argued, moreover, that “the notion of a great and negative 

transition for women over these centuries [1300-1700] is now faced with too many anomalies to 

be sustained.”20 Historians, she continued, “accept these statements (when we would normally 

demand rigorous comparisons) because we also work within the paradigm; Barron and Goldberg 

(and others) are merely telling us what we expect to hear.”21 That criticism, however, can cut 

both ways. 

 John Munro has seriously challenged the economic argument that the period after the 

Black Death was favorable to laborers and, implicitly therefore, to women. His analysis of prices 

and wages throughout the fourteenth century has revealed significant inflation during the quarter-

century immediately following the Black Death.22 His approach is essentially a monetary 

explanation for inflation that relies on the same fundamental issue as the traditional economic 

assumptions: that the high mortality concentrated a relatively stable amount of monetary wealth 

in fewer hands. With a money supply that remained more or less the same, but fewer people in 

society, Munro argues that per capita wealth in the 1350s was considerably higher than in the 

previous period. The decreased demand for money tended to devalue it, and prices rose in 

                                                            
18 Ibid., 52. 
19 Judith Bennett, “Medieval Women, Modern Women: Across the Great Divide,” 150. Barron responded to 
Bennett’s work and reasserted that, in London at least, women were indeed better off in the later fourteenth century 
than they had been before the Black Death. Caroline Barron, “Introduction: The Widow’s World in Later Medieval 
London,” in Medieval London Widows, 1300-1500, ed. Caroline M. Barron and Anne F. Sutton (London: The 
Hambledon Press, 1994), xiv. 
20 Judith Bennett, “Medieval Women, Modern Women: Across the Great Divide,” 150. 
21 Ibid. 
22 John H. Munro, “Before and After the Black Death: Money, Prices, and Wages in Fourteenth-Century England,” 
New Approaches to the History of Late Medieval and Early Modern Europe: Selected Proceedings of Two 
International Conferences at The Royal Danish Academy of Sciences and Letters in Copenhagen, Historisk-
filosofiske Meddelser, Vol. 104, (February 2009): 335-364. 
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response. Although Munro indicates that the inflation caused significant hardship for those 

dependent on wages,23 for much of society the inflation probably had little impact. The value of 

the money might have fallen and reduced the purchasing power, but at the same time the price of 

goods rose such that the revenue from sales would have increased. For producers, therefore, the 

inflation probably had minimal effect: they would have sold at higher prices and bought at higher 

prices. For those dependent on wages, however, the situation was likely much different.  

Munro has also traced the fluctuation of wages for both master craftsmen and ordinary 

laborers. Despite the attempts through the Ordinance and Statute of Laborers to ensure that 

wages remained at pre-plague levels, wages increased throughout the remainder of the fourteenth 

century. That increase, however, was inadequate to compensate for the devaluation of the money 

caused by the inflation. As a result, therefore, laborers actually found themselves at a 

disadvantage as their slowly rising wages fell behind more rapidly rising prices.24 The 

deteriorating condition of wage laborers undermines the traditional argument that women 

benefited from the increased opportunity for employment in conditions of scarce labor. While 

they might have had more opportunity to find employment, the wages that they would have 

received from that work probably made minimal contributions to their purchasing power.25 Life 

in the towns might nevertheless have been better for some women. Away from their families 

they could have had a bit more independence. For some economic opportunity in the towns 

might have offered an escape from an abusive or unfulfilling marriage. The opportunities that 

towns offered, therefore, might have been attractive options to some women, even as they were 

unattractive to others, depending on the individual circumstances of the particular woman. 

                                                            
23 Ibid., 346. 
24 Ibid., 356-4. 
25 Cf. Mate, Daughters, Wives and Widows after the Black Death, 1. 
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 Barbara Hanawalt has argued that wives in late medieval England had a greater amount 

of wealth at their disposal than their counterparts in the earlier fourteenth century. In The Wealth 

of Wives Hanawalt focused almost exclusively on the economic situation in London in the later 

fourteenth and fifteenth centuries. She has found evidence of an increased level of the liquidity 

of capital, at least in the city, and of women’s access to that wealth.26 Women enjoyed more 

economic opportunity, participated more in the economy and, by virtue of being “conduits of 

wealth,” enhanced the economic conditions of their families.27 Her argument certainly implies 

that women were active and valued members of the family and vital for the family’s financial 

circumstances. It also suggests, moreover, that the economic decisions of wives were inseparable 

from their family’s fortunes. Rather than being independent actors, therefore, or members of a 

self-identified gender-group, wives identified with their families, and their economic decisions 

relied on that family identification for the necessary context. Hanawalt implicitly rejects the 

notion that control of wealth was in some way divided between men and women. She explicitly 

argues in favor of what she calls the “partnership marriage,” by which she means to indicate that, 

while certainly not an economic relationship between equals, both husband and wife brought 

economic resources to the marriage.28 Similarly, therefore, both could expect to benefit from a 

successful marriage.  

 Hanawalt supposes that “well-defined gender roles” likely reduced conflict within the 

marriage and that diminished opportunity for conflict increased the chance of marital success.29 

As long as both partners behaved in accordance with those defined “gender roles in terms of 

economic contributions,” cooperation rather than competition resulted and allowed for a 

                                                            
26 Barbara Hanawalt, The Wealth of Wives (Oxford and New York: Oxford University Press, 2007), 7.  
27 Ibid., 212. 
28 Ibid., 9. 
29 Ibid., 117. 
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productive “accord.”30 She notably shows that wives were, in fact, valued partners in marriage, 

both as wife and mother and as an economic partner, whether in business affairs or as a manager 

of the husband’s affairs while he was away and executor of his will after he had died.31 Despite 

the occasional evidence for certainly brutal domestic violence, the evidence generally indicates 

that most marriages were relatively effective partnerships between husband and wife in the 

economic sphere, although clearly tilted in favor of the husband. She has argued elsewhere that, 

in London, where men could devise land by wills, many husbands made generous provisions for 

their soon-to-be widows and left them lands in addition to the dower that they had already 

promised to provide at the beginning of the marriage.32 

 Widows after the Black Death might have had access to more real property than their 

counterparts earlier in the fourteenth century. In her study of dower in London throughout the 

fourteenth century, Valerie Emanoil has argued that the amount of real property that widows in 

the city held as their dower increased. That increase, however, remains mostly a rational 

conjecture. The Black Death killed a substantial portion of the population; although numbers 

vary from one-third to one-half – and the actual numbers likely varied from one location to 

another – 40% is a reasonable estimate for the country as a whole.33 London’s mortality rate was 

almost certainly higher than the national average, given the relatively close quarters and ease 

with which the disease must have spread. Emanoil assumes that, with a relatively stable amount 

of land available, but a diminished population, the average amount of land for any particular 

individual must have increased, first simply through inheritance, but, as time progressed, through 

purchase made possible by a similar concentration of chattel wealth. As holdings expanded, so 

                                                            
30 Ibid. 
31 Ibid., 120. 
32 Barbara A. Hanawalt, “The Widow’s Mite: Provisions for Medieval London Widows,” in Upon my Husband’s 
Death: Widows in the Literature and Histories of Medieval Europe, ed. Louise Mirrer (Ann Arbor, 1992), 21-45. 
33 Palmer, English Law in the Age of the Black Death, 3-4.  
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should dower have increased.34 On the face of it, the assumption seems valid. The question 

remains, however, how much reality reflected this assumption, since the nature of the tenure 

affected whether dower appended to the land. Emanoil also indicates that leaseholds became 

much more common in London in the second half of the fourteenth century. Since leaseholds 

were not heritable, and dower depended on heritability, however, a higher percentage of lands 

held by leases, either for a term of years or for life, would have had no effect on the amount of 

the widow’s dower. The counterarguments notwithstanding, Emanoil’s assumption that widows’ 

dowers increased has at least some merit. 

 Widows also appear to have participated in an expanding land market in London. 

Emanoil has tracked an increase in the land transactions of widows enrolled in the Court of 

Hustings, a London court in whose records wills and deeds were enrolled and that give, 

therefore, some indication of the extent to and manner in which women participated in that 

market. She suggests that “widows’ economic participation expanded in the post-plague 

years.”35 That expansion comes primarily from the number of enrollments that widows made in 

the 1360s and 1390s.36 Simultaneously, however, she has shown that the percentage of

enrollments remained relatively stable throughout the fourteenth century.

 widows’ 

                                                           

37 The vast majority of 

their participation concerned grants and quitclaims (55% and 32% of the enrollments, 

respectively), although leases (11%) became more important in the period after the pandemic.38 

The increase in the number of enrollments might well reflect an increase in the amount of land in 

the hands of widows as Emanoil assumed, but their share of the overall enrollments indicates 

 
34 Valerie Emanoil, “In My Pure Widowhood: Widows and Property in Late Medieval London” (Ph.D. diss. The 
Ohio State University, 2008), 148. 
35 Ibid., 181. 
36 Emanoil’s samples run in eleven year increments: 1360-1370 and 1390-1400 are of interest here. Ibid., 151. 
37 12% in 1300-1310, 11% in 1330-1340, 7% in 1360-1370 and 11% in 1390-1400. Ibid. 
38 Ibid., 152. 
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relative stability in their participation in the land market. The mortality that the Black Death 

caused probably generated an increase in the number of parcels of land in the hands of both men 

and women as the pieces combined in the hands of fewer people, so the changes in the raw 

number of enrollments are expected. Changes in the volume of enrollments indicate nothing 

about the actual value of the lands that widows controlled in London. Despite the increase in 

volume the enrollments might conceivably have concerned smaller portions of land. The stability 

of the percentage of widows’ enrollments, moreover, seems to indicate that widows’ dowers did 

not increase the share of land that they controlled. Any increase in the participation of widows in 

the London land market, therefore, remains questionable. More parcels of land might have 

passed through the hands of widows, but the value of those parcels is uncertain and their share of 

the activity appears to have remained more or less unchanged. 

  The extent to which widows’ dower provided them with economic stability also remains 

in doubt. Emanoil argues that the growth in the size of dower reduced women’s need to 

participate in the land market. “With more property,” in the 1360s, “their presence in the land 

market diminished as their dowers provided more of an economic cushion.”39 Again, the 

increased size of dower holdings, although a reasonable assumption, is nevertheless an 

assumption. Emanoil’s figures, moreover, appear to indicate that much of the participation of 

widows actually concerned them divesting themselves of the land. If widows generally had 

larger dowers, they might well have been interested in converting some of their dower into a 

monetary income or consolidating numerous holdings for one compact tenement. Setting aside, 

for the moment, the question of whether widows actually did have larger dowers, it might well 

be that larger dowers reduced the need for widows to engage in the London land market to 

secure financial stability during their widowhood, but it would be equally reasonable to suppose 
                                                            
39 Ibid., 180. 
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that, with more land at their disposal – even if they could only grant the lands to be held during 

their lives – more widows should have been involved in the market in the later fourteenth century 

than before. The discrepancy might simply be a function of an increase in the involvement of 

men. A flurry of land transactions on the part of men would have reduced the proportion of 

women’s transactions. The different possibilities make a final determination difficult at best. 

 More importantly, however, these figures do not clearly distinguish land that actually 

belonged to the widows themselves. Many of the widows whose transactions were recorded in 

the Hustings court rolls were executors for their dead husbands.40 The customary law of the city 

of London generally divided the property of its deceased male citizens into thirds: one-third 

passed to the heir as inheritance, another one-third was allocated to the widow as her dower and 

the final one-third was at the disposal of the deceased’s executors for the purposes of settling 

debts and making whatever other final arrangements the deceased instructed through his will. As 

executors, therefore, many widows enrolled deeds in the court records as part of their duty to 

make those final arrangements. Many of these widows would only have been nominally involved 

in the process. Widows were often executors, but they need not have been actively engaged in 

making the arrangements, which could have been performed by other relatives or, even more 

likely, by their attorneys. The widow’s name in the records, therefore, does not necessarily 

indicate active participation in the land market.  

An increase in the activity of widows in the land market might, in large or small part, 

reflect their arrangements concerning the distribution of their dead husbands’ lands. 

Interestingly, to the extent that widows participated in the London land market by alienating 

dower, the majority did so when acting as executors of their late husbands.41 Alienation of this 

                                                            
40 Ibid., 177. 
41 Ibid., 167. 
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sort was more common in the second half of the fourteenth century than in the first half, Emanoil 

argues, although both are relatively small samples. 42 Widows’ transactions involving land other 

than dower, moreover, decreased considerably, from 22% in the early fourteenth century to 10% 

in the latter decades.43 Despite the increase in the number of enrollments, the participation of 

widows with respect to their own property might actually have declined after the Black Death. 

The increase in the supposed participation of widows in the land market might simply reflect an 

increasing number of women who appeared as an executor for her husband’s estate rather than 

acting on her own behalf and with her own property and, moreover, was only enrolled as 

appearing when in fact her attorney performed the public work. 

 The deeds and wills that both women and men enrolled in the Hustings court records 

represent affirmative decisions to bolster transactions with official documentation. Transactions 

were valid without official documentation; the enrollments themselves did not make the 

transactions valid. While the records probably do indicate a general trend in economic activity, 

they are not necessarily determinative. Enrollments cost a fee, however moderate that fee may 

have been, that certainly discouraged some members of society from having their transactions 

enrolled. The benefit from the enrollment, therefore, varied according to the amount of land 

involved in the transaction. For smaller properties, the likelihood that either party would have 

sought official enrollment must have been significantly smaller than for larger properties. In the 

later fourteenth century, with more land in circulation, the number of transactions undoubtedly 

increased and the enrollments certainly reflect the greater liquidity of land as a source of wealth. 

Simultaneously, and as a result both of the increased land in circulation and of the concentration 

of wealth caused by the mortality rate, inflation probably brought down the relative cost of 

                                                            
42 Ibid. 
43 Ibid., 173. 
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enrollment. It remains the case, however, that the choice to document a transaction was a choice. 

Some question remains, therefore, about how closely related the volume of enrollments is to the 

amount of land actually in circulation throughout the fourteenth century. 

 Hanawalt has advanced a more nuanced view of the participation of widows in the 

London land market, also based on the Hustings court records. Wives acting on their own never 

appear to have been very active in the market, and the frequency of husbands and wives 

appearing together in land transactions diminished over the course of the fourteenth and fifteenth 

centuries.44 The number of widows who appeared as sellers, about 6% overall, declined a bit 

after 1364, while their appearances as buyers actually increased from 3% to 4%.45 Insofar as 

women were active in the London land market, therefore, that involvement appears, on the 

whole, to have declined after the mid-fourteenth century. The activity of widows as buyers, 

however, increased slightly. Hanawalt supposes that this increase might have reflected the 

attraction of land as an investment for excess capital.46 Coupled with Emanoil’s discovery that 

widows were actively involved in the land market as executors of their husbands’ estates, and the 

assumption that widows enjoyed larger dower holdings in the later fourteenth century, the 

supposition that widows suddenly became more interested in purchasing land after the Black 

Death seems odd. Either widows developed a predilection for very large estates or the 

interpretation requires significant adjustment. 

 Both Hanawalt’s and Emanoil’s arguments concern conditions in London and thus might 

not hold true for the country as a whole. The city certainly provides a large sample of relatively 

accessible and numerous documents, and more records for a given location than are available for 

other areas. London, however, might well be anomalous. London was, after all, the commercial 

                                                            
44 Hanawalt, The Wealth of Wives, 164-5. 
45 Ibid. 
46 Ibid., 165. 
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center of England, and London residents and landowners were less reliant on land as a source of 

wealth and more willing to work in terms of other assets. City custom, moreover, did not always 

follow common law rules. The most obvious difference between the common law of property 

and city laws and custom was the ability of London’s citizens to devise by will.47 The customary 

division of the decedent’s estate also diverged from common law rules. While both the common 

law and London law allocated one-third of the estate to the widow as her dower, London allowed 

another one-third to be used to pay the decedent’s debts, something the common law did not 

countenance. Conditions in London, therefore, do not necessarily reflect the conditions in the 

remainder of England. Without sufficient comparison, it is unclear whether the circumstances in 

London match what happened throughout the rest of the country. The plea rolls from the court of 

common pleas can be especially useful in this endeavor. They provide not only a greater sample 

size, but also a national sample. Although local custom continued to have some effect, the plea 

rolls reflect as much as possible a general, national experience. The common law prevailed 

throughout the vast majority of the country. What the plea rolls can reveal about landholding, 

therefore, is a more universal picture than can be shown by the city of London on its own. 

 

Social attitudes 

 In the context of the importance of the economic contributions that women brought to 

marriages, the behavior of women in general was of some concern to society. Medieval moralists 

maintained relatively strict prescriptions for the appropriate behavior of women, and of widows 

perhaps most of all. Widows have been widely assumed to have been the most independent of 

                                                            
47 Pollock and Maitland, Vol. 2, 328. 
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women, and the assumption is generally valid, if sometimes overstated.48 Young, unmarried 

women were under the control of their fathers, and wives of their husbands, but widows, while 

they remained in their ‘pure widowhood,’ were responsible for themselves and their affairs, 

particularly their property. Widows controlled not only their dower, but perhaps inheritance, 

maritagium and jointure as well.49 With relatively more resources at their direct disposal than 

other women, widows who remained independent were important economic actors, and their 

behavior mattered to society at least as much as their younger and married counterparts. 

Hanawalt has stressed the importance of the behavior of wives in terms of their gender roles as 

economic partners in the marriage.50 Women’s behavior could affect not only social stability, but 

the economy as well. Regulation, therefore, remained an important consideration. 

 Katherine French, in her monograph The Good Women of the Parish: Gender and 

Religion after the Black Death, has advanced a nuanced view of the complex social changes that 

followed the Black Death. Essentially following the old historiographical economic argument, 

she argues that most women increasingly became both economically independent and socially 

mobile from the late fourteenth through the early sixteenth centuries. That increased 

participation, both economic and social, however, engendered a backlash in the form of changing 

social attitudes toward women expressed mostly in religious expositions. Led predominantly by 

the clergy, the response sought to reinforce traditional gender roles and reduce the scope of 

women’s new independence. The growing regulation of women’s behavior during the century 

and a half following the Black Death represents, according to French, the attempts of a 

                                                            
48 For overstatement see, for example, Rowena Archer, “Rich Old Ladies: the Problem of Late Medieval 
Dowagers,” in Property and Politics: Essays in Later Medieval History, ed. A. Pollard (New York: Palgrave 
Macmillan, 1984), 15-35; for a reasonable qualification on the relative independence of widows see Judith M. 
Bennett, “Widows in the Medieval English Countryside,” in Upon My Husband’s Death: Widows in the Literature 
and Histories of Medieval Europe, ed. Louise Mirrer (Ann Arbor: University of Michigan Press, 1992), 69-114. 
49 For jointure see below at page 43. 
50 Hanawalt, The Wealth of Wives, 117. 
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patriarchal society to circumscribe the acceptable limits of women’s independence and 

participation in society. A complex, but often compelling, explanation of the social dynamic, 

French’s argument cast the shift in attitudes toward women as effectively reactionary to the 

increasing independence of women. 

 French documents clearly and extensively the increased participation of women, both 

personally and financially, in the affairs of their local parishes. Women considered involvement 

in parish activities, whether in the form of actual work for their parish church or through 

monetary contributions, to be a manifestation of their piety. Active participation was a way for 

them to demonstrate spiritual conviction. Women accepted relatively domestic forms of work – 

mending, sewing, cooking and cleaning – as a way to contribute to parish upkeep.51 Others 

contributed money or goods, both of which they had in greater quantities after the Black Death, 

to their parish church either by direct donation or instructions included in wills, and many of 

these women exercised significant control of the use to which the church put their donations.52 

Even their funerals and the sometimes lavish arrangements that accompanied them contributed to 

the financial position of the parish; in fact, French has shown that women’s funerals typically 

directed more money to the parish church than did those of men.53 Women’s involvement in the 

affairs of their parishes increased the social status of women in general, but also the opportunity 

for conflict between women and the parish clergy, a situation that concerned the clergy, who 

became increasingly interested in controlling women’s behavior.54  

                                                            
51 Katherine French, The Good Women of the Parish: Gender and Religion after the Black Death (Philadelphia: 
University of Pennsylvania Press, 2008), 36. 
52 Ibid., 4. 
53 Widows funerals were generally the most expensive, followed by those of wives. In the latter case, the money to 
pay for the funeral was coming from the surviving husband. In the former, however, the money was likely coming 
from the widow’s heir, or from her own wealth per instructions she left in her will. In either case it is worth noting 
that women’s funerals were, on average, more expensive than men’s. Ibid., 5. 
54 Ibid., 6. 
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 In addition to their direct contribution to their parish churches, women began to have a 

more pronounced physical presence in the church. More women began to purchase permanent 

seats in their churches. Coupled with the domestic nature of much of the work that women 

performed in the church, their more pronounced and frequent presence in the church created a 

sense that the church was an extension of the home in a way that contributed to the visibility and 

social status of both women individually and their families.55 Intimate involvement in the affairs 

of their parish church, French argues, along with their personal piety, helped to create an 

identification between women personally and as part of a group.56 The bourgeoning group 

identification, in turn, contributed to the formation of all-female parish guilds – organizations for 

either the maintenance of church property or fundraising activities – that reinforced gender-role 

expectations and identities.57 These parish guilds sometimes provided a venue for the 

denunciation of the existing power structure, and French argues that the increased visibility and 

vociferousness of women provoked efforts to regulate their behavior more stringently, both 

individually and in groups.58 Hock-tide celebrations, in which men and women chased and 

“captured” each other to be held for “ransom” that took the form of financial donations to the 

parish church, also increased both the physical presence and the fundraising activities of women. 

Those celebrations that women organized, in fact, appear to have been more financially 

successful than those organized by men.59 French argues that the clear gender-role inversion of 

                                                            
55 Ibid., 8. 
56 Ibid., 9. 
57 Ibid., 13. 
58 Ibid., 19. 
59 Ibid., 20. 
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these celebrations contributed to fears that they would “… permanently undermine the 

subordination of women to men that the church upheld.”60 

 French’s examination provides a multi-faceted view of the roles that women played, and 

were expected to play, within their local communities. Her evidence certainly tends to indicate 

that women, on average, enjoyed more disposable income after the Black Death than they had 

previously. Those figures, however, remain questionable given the fluctuating economic 

conditions. A comparison of nominal contributions, therefore, obscures a more complete picture 

of whether or not women were actually contributing more, as a percentage of their annual 

incomes adjusted for inflation. The contributions that they made in terms of work are equally 

ambiguous. A woman working for her parish church saved the church the cost of her wages, but 

with relatively low wage rates and increasing costs, the amount of money that the parish saved 

by accepting a labor donation would have had less purchasing power. The periodization also 

matters. Much of French’s economic evidence for an increase in the amount of money that 

women contributed to their parishes comes from the late fifteenth century. Broad consideration 

of the period from the middle of the fourteenth century to the beginning of the sixteenth century 

overlooks significant changes during that long span of time. Such a lack of a defined chronology, 

although a common characteristic, remains problematic.  

Regardless of the contributions that women made to their parish communities, French’s 

point that they seem to have had a more active role in parish life and participated more fully in 

public events stands. Certainly that increased level of exposure created new social conditions, 

both favorable and unfavorable. That level of activity appears to have been at odds with the more 

conservative expectations of at least the parish clergy, and probably of much of the local 

                                                            
60 Ibid., 22. Caroline Bynum has reached a conclusion akin to French’s in that men and women experienced piety in 
very different and gender-specific ways. Caroline Walker Bynum, Holy Feast, Holy Fast: The Religious Significant 
of Food to Medieval Women, (Berkeley and Los Angeles: University of California Press, 1987), 23-30. 
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population as well. The disparity between the activity expected and the activity that actually 

occurred could have generated something of a backlash. At the same time, however, while these 

women may not have been full members of the existing power structure, they were not entirely 

alien to it. Many of them must have shared the same suppositions as men in general and of the 

parish clergy in particular. Their work together in the parish, moreover, probably helped to form 

horizontal bonds between women of the same socio-economic level and in relatively the same 

stage of life. That association would have generated a community broader than the familial 

context in which women’s status undoubtedly had larger implications. Their status within that 

group likely depended significantly on the status of the husband; thus even wives who were 

dependent on and subordinate to the husband could have simultaneously benefitted from the very 

same dynamic that empowered men in general. The subordination and deference that the church 

leaders stressed, therefore, might have produced counterintuitive benefits for women and helped 

to incorporate them willingly into the new patriarchy.  

 French’s characterization of the social pressure for women to remain submissive and 

obedient is that such sentiments were a reaction to the growing independence of women after the 

Black Death.61 She argues in favor of an increased social and economic participation on the part 

of women that generated a backlash because of fears that such activity would undermine and 

overturn traditional gender roles. Much of the evidence that she uses to establish that 

independence, again, comes from later in the fifteenth century and into the sixteenth century. 

Women’s participation in parish activities and their presence in the community do appear to have 

increased during the fifteenth century. If that activity was the basis for the clerical reaction, their 

efforts seem to have been almost entirely ineffective. Perhaps the intensification of clerical 

concern during the fifteenth century reflects the poor efficacy of the efforts, but in other respects, 
                                                            
61 French, 199. 
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particularly in economic circumstances, the position of women does appear to have deteriorated 

during the fifteenth century.  

The intensification of clerical efforts to reinforce the subordination of women that French 

acknowledges certainly appears to have been real. As she points out, however, the sermons and 

didactic literature on which she relies to uncover the campaign to quash a growing independence 

among women were not entirely novel creations of the later fourteenth century.62 The increasing 

independence of women, she suggests, enhanced the importance of such instruction.63 An 

enhanced importance of the didactic literature is indeed probable. French supposes that the 

growing intensity reflects urgency on the part of the clergy who had recognized an expanding 

independence among women to which they reacted. Nothing in the literature, however, 

necessarily demands that the intensity with which the clergy attempted to reinforce traditional 

behavior among women necessarily followed an actual perception that women were, in fact, 

somehow more independent than they had previously been. An equally plausible scenario is that 

the intensification of efforts to reinforce the subordination and deference of women to traditional 

male authority was simply the result of fears about social breakdown following the plague. The 

instruction might have been the result of a perceived or actual increase in the independence of 

women or of an attempt to ensure social stability – either scenario is consistent with the evidence 

from the didactic literature.64  

 

 

 

                                                            
62 Ibid., 23. 
63 Ibid., 117. 
64 Bynum has argued, for example, for women’s rejection of traditional familial and social authority that developed 
not from an actual increase in their independence but as a reactive effort to control their own social and religious 
circumstances more directly. Bynum, 220-7. 
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Property right 

 The historiography concerning women’s property rights, including dower, rarely 

distinguishes between the letter of the law and the social dynamic that affected the actual 

strength of women’s property right. Access to land did not necessarily mean control of land by 

women. During the marriage a wife was a femme covert – a ‘covered’ woman – whose legal 

persona was subsumed within her husband’s in a reflection of the church’s doctrine of one flesh. 

All of her property rights, therefore, were the rights of her husband, and he could alienate or 

otherwise dispose of her property as he chose during the marriage, regardless of her will. For 

those daughters who inherited, most married before they gained their inheritance and thus had no 

control of that property before or during the marriage. Widowhood was, for many if not most, 

the first opportunity to control property in their own right. Roughly half of widows remarried 

within a few years of being widowed and therefore returned to life as a wife.65 

Women, on average, do appear to have had access to greater amounts of land in the later 

fourteenth century. This point appears to cut across all internal divisions. Women certainly 

benefitted from the concentration of wealth through inheritance that accompanied the mortality 

rate of the Black Death. The majority probably accrued to the benefit of married women, but 

young daughters, although they would not have directly controlled their inheritance, might well 

have inherited before marriage and thus have become attractive prospects. During marriage, 

wealth in the form of real property was absorbed into the familial wealth under the control of 

husbands. The wife’s land, therefore, although not immediately a benefit for her exclusive use, 

certainly contributed to the financial situation of the family as a unit. Wives were important to 

                                                            
65 Rosenthal estimates that most aristocratic widows who remarried did so within about five years. Discussion of his 
and other figures on remarriage appears in chapter 6 beginning at page 176. Joel Rosenthal, Patriarchy and Families 
of Privilege in Fifteenth Century England, (Philadelphia: University of Pennsylvania Press, 1991), 195. 
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the economic dynamic both within the family and in society.66 In most stable marriages wives 

were also “partners” whose responsibility their husbands generally respected and valued. In 

return for the role as marital partners, many wives could expect to benefit from growing 

economic fortunes of their families. As a widow a woman was probably more personally 

independent than at any other time in her life and had access to not only the real property that she 

brought into the marriage from her inheritance, but also her dower and perhaps land that she had 

held jointly with her husband. As widows, therefore, women were also probably wealthier than 

they had ever been in their lives. Many widows, however, divested themselves of dower and 

other lands in exchange for a more manageable, compact settlement and perhaps an annual 

income.67 Independence, moreover, made the concern about behavior – an issue for all women, 

but widows in particular because of their unique situation – more acute.68 

The social aspect of women’s property rights did undergo significant change during the 

fourteenth century. This change has been well known if not well documented. The most 

significant change was the shift for widows away from common law dower and toward an 

equitable estate settled on her by her husband through a use. The use, effectively a medieval 

trust, put common law title in a board of feoffees who held the land to the use of a beneficiary.69 

A husband could direct his feoffees to hold certain lands to the use of his widow after he died in 

an estate called her ‘jointure.’ The term’s derivation from a joint tenancy – an estate held by the 

husband and wife jointly – has generated some significant confusion. Indiscriminate use of the 

term ‘jointure’ complicates discussion of women’s property rights. Biancalana, for example, uses 

‘jointure’ to refer simply to a joint tenancy or at times to refer more precisely to a joint tenancy 

                                                            
66 Hanawalt, The Wealth of Wives, 56. 
67 Mate, Daughters, Wives and Widows after the Black Death, 115-6. 
68 Rosenthal, Patriarchy and Families of Privilege, 203. 
69 For further see chapter 6 at page 170. 
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in fee tail.70 Hanawalt similarly uses the term to denote a joint tenancy. She mentions joint 

tenancies, moreover, only in reference to marriage arrangements, but joint tenancies were 

popular in broader circumstances.71 Mate also uses the term in this way.72 Eileen Spring and 

John Baker both reference jointure in the different sense of an equitable estate by virtue of a 

use.73  

Eileen Spring has addressed the complex interaction of law and social values that 

affected women’s property right. In Law, Land and Family, Spring traced the virtual elimination 

of women’s property right from 1300 to 1800. She found in this extended span of time both legal 

development and social pressures that significantly reduced the amount of property that passed 

into women’s hands through a variety of different property rights: inheritance, dower and 

jointure among them. Rather than a technical analysis of the law, however, Spring’s argument 

rests more solidly on the changing expectations in society to explain the decline. In that effort 

she was successful, although her work raises more questions than it answers and parts of it rely 

on questionable assumptions. 

 Spring’s chief accomplishment was to put the family at the center of the discussion of the 

development of the common law concerning real property and how that development affected 

women. Her concern centered on the role of the female heir at common law over the long 

duration from the beginning of the fourteenth century through the end of eighteenth. She found, 

during that span, the elimination of the female property rights of inheritance and dower – “the 

                                                            
70 Joseph Biancalana, The Fee Tail and the Common Recovery in Medieval England, 1176-1502, (Cambridge: 
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right of succession so far as was biologically possible and dower in practice completely.”74 

Spring’s focus on the female heir brings family matters to the heart of the issue. She maintains 

that the primary concern of landholders, throughout the five centuries she examined, was to 

ensure patrilineal descent and the continuation of the family and the family’s lands, titles and, 

eventually, surnames. Prevention of female inheritance makes some sense in that context, 

although the elimination of dower appears odd since dower was merely a life estate that reverted 

to the heir when the widow died. Eliminating dower, therefore, while it would have enriched the 

heir immediately, would have had no long-term effect on the position of the heir. 

 The most significant problem with Spring’s analysis is its lack of a clearly defined 

timeline. She has begun at the end, the late eighteenth century, and worked backward to find a 

point at which her process seems to have begun. The choice of the fourteenth century was a 

reasonable place to begin. Certainly the basic structures of common law inheritance had been 

established by 1300, and the developments thereafter do begin to complicate what had initially 

been a relatively straightforward process. The growing prominence of the fee tail – land limited 

in descent – in the fourteenth century, and of the associated interests of reversions and 

remainders, made the common law of real property far more complex and often produced strange 

effects.75 The development of the use, moreover, significantly altered the way in which real 

property was held and allocated. Spring’s analysis deemphasizes the importance of the use and 

the way in which it pushed a substantial portion of property litigation away from the common 

law courts and into chancery. She recognizes the importance of the Statute of Uses without ever 

having fully come to terms with the importance of the use itself. The lack of a clear timeline 

seriously undermines Spring’s analysis. Without a determination of when major changes 
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75 More detailed discussion of the fee tail follows in chapter 4 beginning at page 86. 
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occurred, the development of property law appears too easily to be a slow process of 

incremental, inevitable change over time. Such a process, of course, ignores alterations of the 

common law in response to actual pressure, whether social, political or economic. The law 

certainly underwent intellectual development, but it did so in context rather than in a vacuum. 

The assumption of gradual change over the course of five centuries does little to establish in any 

meaningful way the causes of those changes. 

 Spring’s lack of a defined timeline facilitates other problems with her argument. The 

primary cause of the changes that her argument presents, insofar as she proffered a primary 

cause, was landholders’ dissatisfaction with the common law’s rules of inheritance.76 Because 

she sees five centuries of gradual development toward what became, in the nineteenth century, a 

very different kind of property law than that of the fourteenth century, Spring seems to assume 

that the development always tended toward that end result. She argues, for example, that, by 

accepting the assumption that the long-term development aimed at concentrating resources in the 

hands of the patriarch while simultaneously not disinheriting junior family members, 

“landowners’ history takes on a coherence – one might even say a simplicity – that it does not 

otherwise have.”77 Her statement is accurate in the sense that, by eliminating the myriad 

pressures that contributed to individual developments during the half-millennium that she 

considers and accepting a constant motivation across not only people but also time, the 

development of the common law does indeed become simple. That simplification, however, 

entirely ignores the dynamism that, coupled with the perceptions, actions and reactions of 

individuals, shaped the common law to suit the particular objectives and motivations of the time. 

In the process of explaining that change, moreover, she assumes that the issue of female 
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landholding was always both a nuisance to men and an issue about which men and women were 

clearly antagonistic. If men were dissatisfied with the possibility of female landholding, and 

society was neatly divided between men, who opposed it, and women, who supported it, there 

should be no wonder that the common law, effectively controlled by men, finally eliminated it. 

What becomes truly surprising, in that scenario, is that it took five hundred years for men, in 

control of a decidedly patriarchal English society, to rid themselves of the nuisance of female 

landholding that they had accidentally established without realizing what they were doing.  

 Joseph Biancalana has similarly undertaken an explanation of the relationship between 

the development of property law and the familial motivations behind its use. In The Fee Tail and 

the Common Recovery in England, Biancalana argues, in part, that joint tenancies, particularly in 

the form of a fee tail settled jointly on the husband and wife, came to replace dower ex assensu 

patris, lands with which a groom endowed his bride at the time of the marriage that came from 

the groom’s father, since the groom himself had not inherited. The strict inheritance scenarios 

that grants in fee tail created ensured that the property concerned stayed within the narrow 

confines of the family. Biancalana’s argument is complex and merits extended discussion in the 

context of the development of property rights in the thirteenth and early fourteenth centuries.78 

Biancalana’s argument, however, similarly rests on a questionable timeline during which 

women’s property rights changed incrementally. Perhaps the most significant omission in 

Biancalana’s treatment of property law in later medieval England is the lack of social context for 

the changes. That omission, moreover, is one that he himself recognized quite clearly. “Although 

the personal and social circumstances of the use of fee tails [sic] and common recoveries are 

important to understanding the practical import of the relevant legal rules and doctrines,” he 

wrote, “the focus has been more on the legal than on the social history of fee tails [sic] and the 
                                                            
78 See chapter 4 beginning at page 96. 
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common recovery.”79 Biancalana nevertheless focused more on the legal than social history of 

fees tail.  

While the legal history of these particular topics is certainly a fruitful focus, the social 

circumstances that effectively drove changes to the common law of real property are more 

broadly important for social and institutional, as well as legal, historians. To omit, or perhaps 

more generously, to limit the investigation of the social factors that contributed to legal 

development is to ignore far more fundamental concerns than those that deal solely with what we 

might consider to be the intellectual life of the law itself. Lawyers have generally always been 

relatively good at crafting arguments to interpret the law in the manner most favorable for their 

clients’ interests, and studies focused only on the internal development of the law limit the 

discussion to whichever of the arguments won the day. In most instances, however, the argument 

that won was the argument that most accurately reflected the pre-existing tendencies of the 

justices and officials who effectively controlled the development of the law. Those pre-existing 

tendencies undoubtedly flowed from the social circumstances in which the justices and officials 

lived. 

 

Conclusion 

 The current picture of how the economic and social fortunes of women changed after the 

Black Death remains unclear. Some evidence suggests that, on the whole, women had access to 

greater amounts of wealth, in terms of both money and land, by the later fourteenth century than 

they had enjoyed before. Despite that access, however, the evidence that women actually 

controlled greater amounts of real property is slim. Whatever opportunities women of lower 

socio-economic groups might have had to increased employment seems negligible given the 
                                                            
79 Biancalana, Fee Tail, 2. 
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economic circumstances that they faced. Women coming from wealthier families probably did 

help to enhance the economic circumstances of their new families. And yet socially women seem 

to have enjoyed no more prestige than they had in the earlier fourteenth century. Through the 

fifteenth century, in fact, social attitudes about what kinds of behavior were acceptable for 

women seem to have become stricter. Women’s property right, moreover, has generally been 

seen to have declined in practice, if not in the letter of the law. The way in which that weakening 

occurred, and the pace at which it happened, however, remains obscure. Historians agree that the 

use played a role and that jointure became an important component of women’s property, but 

descriptions of the process by which women’s control of real property changed have been vague 

and merely depict a gradual change over the course of one hundred years or more. The reaction 

of women to that loss of control of property, and the effects that it had on their status, both in 

society and within the family itself, have yet to be adequately addressed.  

Mate remarked that “[a] married woman might have greater opportunities for 

independent action, but find that in widowhood her condition was worse than it would have been 

a century earlier.”80 The comment is interesting for what it supposes. The historian can look at 

the condition of the wife or widow in the later fourteenth century or fifteenth century and see a 

relative decline in social status or economic opportunity. Statistics, as incomplete as they are, can 

reveal whether women controlled more or less property, in terms of both real amounts and 

percentages after the Black Death than before. These studies, however, were unavailable to 

women at the time. The widow in the later fourteenth century, for example, would not have 

known whether she received statistically more or fewer acres in dower than her counterpart at the 

end of the thirteenth century would have received, nor would she have known whether she and 

her contemporaries controlled a greater or lesser percentage of land overall. Her experience was 
                                                            
80 Mate, Daughters, Wives and Widows after the Black Death, 9. 
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based only on her perceptions, and her perceptions were shaped by the conditions in which she 

lived. She might have been worse off than her counterparts “a century earlier,” but still perceived 

herself to have been well off indeed. Conversely, she might have thought herself worse off – not 

worse off than her predecessor, but worse off than she otherwise would have been if not for the 

decisions that she or her husband had made. The factual situation is crucial, but the 

contemporary perception of the factual situation is equally necessary to explain the social 

dynamic. 



3. Socio-Legal Development of Women’s Property Rights 

Familial concerns were at the heart of women’s property right, which was itself a 

fundamental development of the early common law. The common law developed out of 

customary English practices; it was the product of society as was the medieval English state and 

became a strong influence of social development. Social and institutional development, 

therefore, were bound closely together and often reinforced and shaped each other. The 

development of property right at common law, including women’s property rights, utterly 

changed the relationships among individuals and between individuals and the state. The records 

left by bureaucratic institutions have long been vital sources for institutional, economic and legal 

history, although even then with some limitations. Such sources, however, can yield significant 

findings for the social development of England. Development of the law was intimately related 

to the development of society. The way in which individuals used the law to serve their own 

personal ends comes to the very heart of social disputes, concerns and relationships. 

Law is fundamentally about the predictable application of power; the law is the means by 

which institutions, social constructs themselves, consistently influence personal behavior and 

interpersonal relationships at particular points. Social development and legal doctrinal 

development generally follow the same basic trends, although not always at the same pace and to 

the same degree. Significant change in society, however, is almost always bound to influence 

legal change, and substantive changes in the law similarly generate social reactions. The sources 

themselves can be challenging, given the rigidity of legal rules, but also provide a unique 

opportunity to evaluate society. The development of property right, a socio-legal product, 

substantially changed society at all levels, including and perhaps especially within the family. 

Property right, derived ultimately from the feudal relationship, created a particular allocation of 
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power within the family. The family patriarch, his control of the land backed then by the 

authority of the state rather than by his relationship with his lord, accepted certain limitations on 

his control of the land: his heir, whether male or female, was entitled to the inheritance and his 

widow was entitled to her dower. Primogeniture developed as a principle to ensure that the 

tenement passed from the father to his eldest son intact. When no son survived to succeed the 

father, the daughter followed instead. The nuclear family, already by 1100, was the basic 

building block of society and claims to land were generally strongest within the nuclear family. 

Although the eldest son excluded his siblings, both male and female, daughters were certainly 

preferred to more distant male relatives. Those familial claims ultimately generated a web of 

competing rights that encumbered the land. Those competing rights reflected the prevalent social 

attitudes and expectations. The nuclear family was at the center of that web of competing rights 

from the very foundation of the common law, and despite the principle of primogeniture the 

tensions inherent in those competing rights did not follow gender-determined lines. 

 

A socio-legal approach 

Familial relations are at the heart of medieval English social history. Georges Duby’s 

analysis of tenth-century French society established a few principles that still apply to medieval 

social history. Duby’s work, however, was complicated by a dearth of sufficient sources with 

which to recreate social relationships as completely as he had hoped. He was, therefore, forced to 

take into account every possible source of information. English social history, especially for the 

later middle ages, suffers from no such dearth of sources. By the early thirteenth century England 

had begun to develop a medieval state complete with a bureaucracy intensely interested in 

keeping records. Some of those records, of course, have long been the foundation of institutional 
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history. Application of the full range of available sources to social history, however, has been 

minimal in comparison to their volume. Those traditional sources – calendars of the close rolls, 

patent rolls, inquisitions post mortem and fine rolls – are only a fraction of the sources available. 

The plea rolls from the common law courts, a massive volume of documents, have not 

traditionally been common sources, because of both their volume and the lack of useful 

organization. Even legal historians, until recent decades, relied on the year books, essentially the 

notebooks of common law lawyers, to determine the principles of the law rather than on the plea 

rolls to analyze how society actually used the law for the benefit of individuals.1 The difficulty 

of using the plea rolls has contributed to their neglect, but they remain the best possible sources 

of a truly national evaluation of the social dynamic. 

Georges Duby outlined principles for social history that recommend if not force analysis 

of the law as an element of a study of familial relationships. As good as any, and better than 

most, Duby’s work remains instructive both for its content and for his expectations of the 

requirements of social history. In the first of the lectures that collectively formed his Chivalrous 

Society, Duby examined both the state of social history at the time he wrote and what he 

considered to be its future. While Duby himself was primarily focused on the tenth through the 

twelfth centuries, many of his points hold as true for the fourteenth and fifteenth centuries. A few 

require some modification for the later period, based on both the availability of sources and the 

developmental differences between the eras. Duby’s expectations, however, remain a solid 

foundation for social history. He benefitted from the expansion of the social sciences in and 

before the period during which he worked, and he strove to include as much as he could from 

what other disciplines had found. Significant progress had been made in economic history, and 

                                                            
1 Maitland’s use of the year books undoubtedly set the standard. Milsom relied much more heavily on the plea rolls, 
although focus on the year books remains, much like Maitland’s analysis, a powerful trend. 
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Duby embraced economics as a useful addition to the study of society. He cautioned, however, 

against the tendency of economic historians to ignore, or at least to forget, the very real 

differences between economic thought in the twentieth century and in the middle ages.2 

Medieval men, he argued implicitly, were not always rational economic actors, and the danger of 

economic history lay in the unexamined assumption that they maintained the same basic attitudes 

toward commerce and money as their modern counterparts.3 Even provided with substantial 

information about the economic conditions of the past, and historians in Duby’s day had learned 

to exploit the available sources more fully than their predecessors, historians too often 

overlooked the way in which their subjects actually thought about the economic situation. Such 

an oversight threatened, then as now, to undermine otherwise valid findings. The economic facts, 

Duby maintained, formed a context for the social phenomena – the two could not be separated, 

but the economic facts alone were not determinative. 

Duby’s point about economic circumstances reflects a broader principle that, while 

relatively obvious, is easy enough to forget that it merits clear recognition: perception does not 

always match reality. Even with the same basic, shared assumptions, individuals faced with 

identical facts can disagree substantially about what those facts actually mean. Historians 

undoubtedly recognize the phenomenon: interpretive disagreements, after all, drive the 

profession. The same distinction between perception and reality, however, affects every bit of 

daily life. Careful study can establish factual economic trends, for example, but the way in which 

those trends actually affect the lives of individuals can vary significantly and are entirely 

subjective. Conditions that might be a boon to the baker can be a burden to the brewer. An 

                                                            
2 Georges Duby, The Chivalrous Society, trans. Cynthia Postan (Berkeley, Los Angeles and London: University of 
California Press, 1977), 2. 
3 It may be quite reasonable to question to what extent those modern counterparts are themselves rational economic 
actors. 
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employer’s self-perceived generosity might reasonably appear to the employee to be 

exploitation. While Duby’s focus was on economic trends, the disparity between perception and 

reality exists for other social trends. Individuals are entirely capable of perceiving themselves to 

be in the midst of deteriorating social, legal or religious circumstances even as the factual 

situations indicate otherwise.  

Duby’s implicit point is crucial for a consideration of the development of women’s 

property rights. Whatever the factual evidence, an accurate interpretation requires some 

consideration of the way in which individuals in society perceived and reacted to those 

circumstances. What might have been detrimental for some women, or for women more 

generally, might have appeared in context to be a benefit to an individual woman. The way in 

which individual women and women collectively responded to the changing circumstances need 

not reflect a modern appreciation of the long-term effects of those changes. Many of the changes 

in fact are multi-faceted and generated both benefit and detriment differently for different 

individuals. For women who were interested merely in their own personal economic situation, 

actual control of property through strong property right might well have mattered much less than 

the economic benefit that could be had from the land without actual control of it. For those 

interested in maintaining their own rights to property, irrespective of the economic advantages, 

loss of property right would have been a harsh blow indeed. Many women, then as now, would 

have had interests beyond their own personal circumstances, especially the welfare of the family 

as a whole. Such women might well have been reasonably amenable to a slight deterioration of 

their personal position in return for a significant improvement of the overall wellbeing of the 

family. The different motivations and effects cut across socio-economic levels and produced a 
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range of reactions. The factual situation that the statistics can provide, therefore, do not 

necessarily reflect the perceptions of those living through the changes. 

Duby laid out three principles of methodology for social history that he intended as tools 

to overcome the inherent dangers of weaving together so many different strands of evidence and 

perception. “Social history,” he argued, “is all history,” by which he meant that society included 

all of the experiences of life, both real and imagined.4 The real target at which Duby aimed, and 

at which he encouraged others to aim, was the ‘figurative order’ that societies create: the 

worldview, moral and ethical framework and behaviors that those societies generated.5 The 

challenge, and the second of Duby’s principles, was to connect the individual strands of inquiry 

into a comprehensive web, the process of which required identification of the points of 

connection and the way in which those strands wove together.6 Despite those connections, Duby 

warned, each of the “motive forces” was “propelled forward by its own momentum.”7 That 

individual development complicates the assembly of the seemingly independent aspects of 

society into a unified whole since each aspect developed at its own pace and sometimes at odds 

with other elements.  

Those expectations for social history are nearly comprehensive. Missing from the 

framework is a focus on the role that bureaucratic institutions play in society. Duby’s approach, 

however, necessarily includes analysis of the effects of institutions on social history once those 

institutions developed. For later periods, and certainly by the fourteenth century in England, 

institutions formed an integral component of society. Bureaucratic institutions themselves are, of 

course, constructs of society, social creations that both shape and are shaped by society. The way 

                                                            
4 Duby, 3. 
5 Ibid., 3. 
6 Ibid. 
7 Ibid., 4. 
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in which they develop, therefore, and the manner in which they affect individuals and families 

must necessarily be part of the overall examination of society. The exclusion from social history 

of bureaucratic institutions and the documents that those institutions produced is an explicit 

decision to make history an analysis of less than the whole of society. 

 English history benefits from a particularly bountiful supply of source material for the 

interaction of bureaucratic institutions and familial relationships. J.C. Holt recognized the 

significant difference between source material for social history in England and on the Continent. 

The Continental scholars who had reshaped the history of the family, he argued, “had to put up 

with basic material which is meagre or highly specialised or both. By comparison the English 

sources are replete.”8 Even the sources for the twelfth century that Holt thought “replete,” 

however, are meager in comparison to those for the fourteenth and early fifteenth. Holt singled 

out the curia regis rolls, fine rolls and pipe rolls for special mention, and they had been 

important sources of information for both economic and institutional historians. For Holt these 

legal sources became valuable sources of social history, and it was on evidence mainly from 

those sources that Holt concluded that the nuclear family had become essentially the basic unit of 

society in the twelfth century.9  

 For the fourteenth century, however, legal records are a more important source for social 

history. The records available for the twelfth century, as impressive as they are in comparison to 

what is available for Continental history, are a shadow of what exists for the thirteenth century 

and beyond: the court records, common pleas, king’s bench, the Exchequer and chancery among 

them, provide for each year thousands of pages of evidence that has been but little used. 

                                                            
8 J. C. Holt, “Feudal Society and the Family in Early Medieval England: III. Patronage and Politics,” Transactional 
of the Royal Historical Society: Presidential Address (Nov., 1983), 1. 
9 Ibid. Holt has a similar conclusion in J.C. Holt, “Politics and Property in Early Medieval England,” Past and 
Present, No. 57, (Nov., 1972), 9. 
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Calendars of the close rolls, patent rolls, fine rolls and inquisitions post mortem have been 

translated and put into publication and thus used for more than a century. After about the mid-

fifteenth century even more sources are available. The great collections of estate papers, those of 

the Stonors, Pastons and others, have few entries for the years before the mid-fifteenth century. 

Historians of the later fourteenth and early fifteenth centuries thus lack the more traditional 

sources of social history of the later fifteenth and sixteenth centuries, but still do not lack for 

sources. Historians interested in the social and familial relationships in the later fourteenth and 

early fifteenth centuries have selectively limited their sources. Without the bountiful traditional 

sources of their later counterparts, but also without the scarcity of historians of both earlier 

English history and Continental history, social historians of fourteenth- and fifteenth-century 

England have managed strategically to avoid the unorganized but voluminous records of the 

king’s courts in favor of better organized and more manageable collections of documents that are 

nevertheless legal records by nature. 

 Legal sources are, in fact, the primary sources for the late-fourteenth- and early-fifteenth-

century social history of England. Such studies generally focus on local records, either manorial 

court records or records from the city of London. Both kinds of records have the advantage of 

being relatively small, and thus easily handled. The national records in use are typically those 

that have already been translated, summarized, compiled and published. Mavis Mate relied 

heavily on manorial court and account records in addition to assize rolls, calendars of patent and 

close rolls and inquisitions post mortem, as well as other government documents.10 Judith 

Bennett’s research concerning brewsters derived from presentments under the Assize of Ale.11 

Marjorie McIntosh’s primary materials were almost exclusively legal sources, both the 

                                                            
10 Mate, Daughters, Widows and Wives after the Black Death, 201-2. 
11 Bennett, Ale, Beer and Brewsters in England, 158-86. 
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commonly available records and the records of Havering’s manorial court.12 Barbara Hanawalt 

focused intently on the records of the royal, mayoral and ecclesiastical courts, although limited to 

those concerning the city of London.13 Most studies focus relatively narrowly on a locality or a 

particular segment of the population. A broad study of the rolls for the court of common pleas, 

however, widens the scope considerably. Evidence of a decline of dower litigation in the London 

courts – the near disappearance of dower claims in London’s common pleas after the Black 

Death – prompted Hanawalt to comment that “[o]ne would hope that dower provisions were so 

clear that this small number [one to sixteen cases per year] represents the full picture, but that is 

unlikely.”14 Only the records from the common law courts provide the kind of national scope 

that could plausibly produce “the full picture.” Narrow study leaves open the possibility that the 

decline of dower litigation that Hanawalt noticed in the records for London might indeed have 

been an isolated issue not representative of the country as a whole. The relatively narrow scope 

of her study, therefore, permitted her to “hope” that the decline of dower litigation was not a 

national phenomenon with tremendous implications for women’s property right in general. 

 

Emergence of the medieval state 

The legal documents record the intersection of individual and familial activity and the 

intervention of the state at predictable points of social interaction. By the early fourteenth 

century England was a medieval state, complete with bureaucratic institutions that predictably 

intervened at particular points in society. The development of the state is crucial because of the 

way in which it became a major factor for social history, including the history of the family. 

                                                            
12 Marjorie McIntosh, Autonomy and Community: The Royal Manor of Havering, 1200-1500, (Cambridge and 
London: Cambridge University Press, 1986), 275-91.  
13 Hanawalt, The Wealth of Wives, 12-3. 
14 Ibid., 98. 
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Strayer’s characterization of the modern state remains the most useful, although it requires some 

modification. The state, as he argued, displayed several characteristics: permanence across space 

and through time, the development of a centralized authority capable of and responsible for 

making final decisions, development of impersonal, permanent institutions and the transfer of 

loyalty from the family and local authority to the centralized government.15 Strayer maintained 

that all of these characteristics of the modern state had medieval origins. He did not, however, 

recognize different kinds of ‘modern’ states and dismissed any substantive development during 

the fourteenth and fifteenth centuries. Not yet completely a modern state in Strayer’s sense, 

England from the mid-fourteenth century through the fifteenth was a medieval state with a 

government of inherent authority that could and did intervene in any aspect of society to 

influence the decisions that people made.16 His characteristic of impersonal and permanent 

institutions, moreover, must be amended to include the stipulation that those institutions had to 

yield recognizable benefits to a substantial segment of the population. Without those benefits the 

development of impersonal and permanent institutions would have been incapable of generating 

the transfer of loyalty that Strayer emphasized.  

Even by the early thirteenth century, England was already beginning to fulfill Strayer’s 

requirements. The boundaries of the kingdom had become more or less stable; by the thirteenth 

century those boundaries actually began to define the kingdom – the appellation of English kings 

as ‘king of the English’ shifted to ‘king of England’ and reflected a growing conceptualization of 

the kingdom as an administrative region rather than as a community based on a relatively 

                                                            
15 Joseph Strayer, On the Medieval Origins of the Modern State, (Princeton: Princeton University Press, 1970), 5-10. 
16 Palmer, English Law in the Age of the Black Death, 1. 
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personal relationship with the king.17 The remainder of Strayer’s characteristics – bureaucracy, 

authority to make final determination and the shift in loyalty to the central government – all grew 

along with the development of the common law. The common law required a bureaucracy to 

establish and enforce truly ‘common’ legal rules, which themselves promoted the idea that the 

central government was indeed the supreme legal authority in the kingdom and was capable of 

ruling on all manner of disputes.18 That secondary development took time, since the common 

law courts were limited to hearing cases brought by the king’s writ, which began as a relatively 

strict limitation that only gradually came to include nearly any possible action. The transfer of 

loyalty happened in tandem with the growth of the common law as Englishmen came to accept 

and expect interaction with the common law courts.  

 The real force behind the emerging state’s ability to make and enforce final 

determinations, however, lay in the bureaucratization that Strayer noted was a necessary 

characteristic of the state. In England, certainly since the Conquest, the king occupied a 

relatively strong position as the font of justice and highest authority in the kingdom, at least in 

temporal matters.19 Through the eleventh and twelfth centuries that authority remained 

extremely personal: the king as an official was not distinct from the king as a person. Before it 

became a legal term of art, pleas coram rege were, quite literally, ‘before the king.’ Even before 

                                                            
17 For an interesting analysis of the development of a distinctly English identity throughout the twelfth century see 
Hugh M. Thomas, The English and The Normans: Ethnic Hostility, Assimilation, and Identity 1066-c.1220, (New 
York: Oxford University Press, 2003). 
18 Maitland, The Constitutional History of England, 135. 
19 The king was, of course, still answerable to God and, to an extent, to God’s representatives in the Church. Herein 
is the importance of the continuing division of spiritual and temporal authority in the fourteenth and fifteenth 
centuries. That the king was still answerable to God’s representatives, rather than to God alone, limited his authority 
in spiritual matters at least. Those spiritual matters, however, were at the heart of significant disputes in society, thus 
the king’s authority was limited in matters that affected substantially the daily lives of his subjects. The validity of 
marriage, for example, remained a question for the ecclesiastical courts and the king’s courts deferred to their 
judgment and determination. A widow pursuing her dower in the king’s courts, therefore, might find the validity of 
her marriage questioned and determination of the validity of her marriage, on which her dower depended, was 
exclusively under the purview of ecclesiastical courts outside of the common law. The independence of those church 
courts reflected real limitations of the king’s law and authority and exemplifies the way in which the medieval 
English state had not yet achieved the absolute authority of the modern state. 
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the development of the common law, kings had certainly intervened directly in legal disputes 

between Englishmen, including disputes between lords and their tenants.20 That intervention, 

however, had always been ad hoc intervention – the king involving himself in individual 

disputes for specific and sometimes very personal reasons. With the development of the common 

law after 1176, the king began to intervene regularly in particular categories of disputes for pre-

established reasons defined by the terms of the standardized writs that chancery issued.21 That 

routinization established rules by which the king’s courts claimed cognizance of disputes and 

created, alongside the continuation of the king’s personal involvement, an institutional role for 

the king in which his personal presence and interest were not direct.22 The common law courts 

came to hear pleas in the name of the king and by virtue of his judicial role within the kingdom, 

but without his personal involvement. The development of the rules by which the king’s courts 

intervened required documentation: the writs from chancery, but also the plea rolls that recorded 

the courts’ procedures and were available for examination later if circumstances required it. 

Constant documentation of the circumstances for the courts’ involvement and of their 

determinations established a bureaucratic record that created an intellectual development of the 

                                                            
20 John Hudson, The Formation of the English Common Law: Law and Society in England from the Norman 
Conquest to Magna Carta, (London and New York: Longman, 1996), 97-103; Paul Brand, “The Origins of English 
Land Law: Milsom and After,” in Paul Brand, The Making of the Common Law, (London: The Hambledon Press, 
1992), 219; Joseph Biancalana, “For Want of Justice: Legal Reforms of Henry II,” Columbia Law Review, Vol. 88, 
No. 3 (Apr., 1988), 434. 
21 Milsom, The Legal Framework of English Feudalism, 168-74; Robert C. Palmer, “The Origins of Property in 
England,” Law and History Review Vol. 3, No. 1 (Spring, 1985), 8-24. 
22 King John remained personally very interested in the administration of justice even in mundane circumstances. 
After John’s death the machinery of government, particularly the courts, increasingly handled routine procedures 
without the king’s direct involvement. Certainly individual circumstances continued to require the king’s direct 
intervention, but the distinction between the king’s person and the king’s institutional role had become more 
pronounced. For John’s personal interest in the administration of justice see W.L. Warren, King John, (New Haven 
and London: Yale University Press, 1997), 143. 
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law itself, although a development that was not distinct from social, political and economic 

conditions.23 

 The bureaucratization of the government altered its nature. Even into the thirteenth 

century much of the machinery of government traveled with the king. That it did so reflects the 

persistent importance of the king’s person. Certainly all important, but even some mundane 

disputes, the very essence of social interaction, still came before the king personally, wherever 

he might have been at the time, whether within the country or without, the king’s direct consent 

was required for significant aspects of the government’s operation, the country’s finances were 

still the king’s finances, and much of the activity of government, contingent on the king’s person, 

required a substantial train of officers, materials and documents.24 Problems were already 

beginning to appear, however, in the early thirteenth century.25 Continued growth of the 

government had begun to overwhelm the logistical ability of peripatetic administration. 

Administrative units of government – king’s bench, common pleas and the exchequer among 

them – came to reside at Westminster in permanent quarters with relatively secure storage 

capacity to maintain the records that they continued to produce in ever larger numbers, which 

records further increased the process of bureaucratization and solidified what had been 

customary practices into standardized procedures that controlled rigidly the internal processes of 

the government.26 The standardization and physical division of the government, as an institution, 

from the person of the king enhanced the authority of the government itself. Governmental 

                                                            
23 For clerical aspects of the king’s courts see Paul Brand, “Medieval Legal Bureaucracy: The Clerks of the King’s 
Courts in the Reign of Edward I) in Paul Brand, The Making of the Common Law, (London: The Hambledon Press, 
1992), 169-201; Baker, 14-40. 
24 Warren, 125-37. 
25 For a relatively brief review of the problems associated with personal governance during the reign of King John 
see Warren, 142-5. 
26 For the professionalization of the English judiciary and the development of the legal profession see Paul Brand, 
“Edward I and the Transformation of the English Judiciary” and “Medieval Legal Bureaucracy: The Clerks of the 
King’s Courts in the Reign of Edward I,” in Paul Brand, The Making of the Common Law, (London: The 
Hambledon Press, 1992), 135-168 and 169-201, respectively. 
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operations, and the determinations that the courts and other divisions of the government made, 

relied on clearly defined and well-known rules and procedures rather than the sometimes 

arbitrary decisions of the king himself. That standardization produced predictability, so that the 

people experienced bureaucratic pressure on certain points of social interaction, not least of all in 

familial and interfamilial relationships. That predictability in turn inspired confidence, not only 

that the decisions of the courts were reliable and could be carried out forcibly if necessary, but 

also that those decisions were fair and just, based as they were on established law that, while 

perhaps difficult for laymen to comprehend in detail, was understood in its broad outlines by 

most of society, since the common law lawyers, acting as bailiffs in manorial courts, mimicked 

the common law even in the manorial courts of everyday life. The common understanding meant 

that individuals took account of the common law and incorporated it into their cultural and social 

interactions.27  

 

The social development of women’s claim to lands 

 S.F.C. Milsom’s examination of the development of women’s inheritance serves as an 

example of the way in which customs developed into rules of law that shaped interpersonal 

relationships and the allocation of power within the family. Milsom’s great achievement was to 

emphasize the feudal relationship in the early development of the common law. While F.W. 

Maitland had pulled together most of the rules that constituted the early law of property, he 

seems always to have assumed that Henry II had meant to establish clear rules.28 Milsom, 

however, approached the topic in its own context, rather than looking backward, as Maitland had 

                                                            
27 For the development of the legal profession generally see Paul Brand, “The Origins of the Legal Profession,” in 
Paul Brand, The Making of the Common Law, (London: The Hambledon Press, 1992), 1-20.  
28 Frederick Pollock and Frederic William Maitland, The History of English Law Before the Time of Edward I, Vol. 
2 (Cambridge: Cambridge University Press, 1899), 137-146. 
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done, from the more fully developed law of the thirteenth century. What Milsom saw that 

Maitland had not was that the origins of the common law were accidental – the result of 

regulation to ensure adherence to customary expectations that inadvertently created rigid rules 

from customary practices.29 Milsom, in other words, saw the development of the law as a social 

phenomenon rather than as the product of institutions. Custom carried with it a force of its own 

in the patterns and expectations that it set. The community, particularly the feudal court, lent to 

custom the authority and force necessary to be binding. Custom by its nature had to be 

reasonable and take account of extraordinary situations, so that the feudal courts did not know 

bureaucratic rigidity. As the common law developed rigid rules the flexibility of custom 

disappeared, since the king’s courts, bolstered by an emergent bureaucracy, took cognizance of 

matters that had been the subject of disputes in the feudal courts and rigorously applied those 

rules even when they produced unexpected and unwanted anomalies.30 The rigidity also shifted 

authority toward the crown since the king’s courts enforced the new rules. Maitland had taken 

that shift in authority as the motivation for the development of the rules, rather than as a by-

product of the desire to ensure that lords adhered to customary expectations. 

 Inheritance, including inheritance by women, was perhaps the foremost of the rights to 

transition from well accepted custom to formal law. Inheritance rights grew directly out of the 

feudal relationship.31 The lord, when he accepted the tenant as his man, had undertaken 

                                                            
29 S.F.C. Milsom, The Legal Framework of English Feudalism (Cambridge: Cambridge University Press, 1976); 
R.C. Palmer, “The Feudal Framework of English Law,” Michigan Law Review, Vol. 79, No. 5 (April, 1981): 1130-
1164. 
30 For a thoughtful, if not convincing, critique of the views of both Milsom and Palmer see Brand, “The Origins of 
English Land Law: Milsom and After,” 203-25, particularly beginning at 219. Brand argues that the king’s 
intervention in disputes between lords and tenants prior to Henry II’s reforms undermines the novelty of those 
reforms. He does not, however, adequately deal with the idea that because the intervention in the later twelfth 
century was systematic made it qualitatively different than the ad hoc intervention of, for example, Henry I. 
31 S.E. Thorne, “English Feudalism and Estates in Land,” The Cambridge Law Journal, Vol. 17, No. 2 (Nov., 1959), 
193-209; Palmer, “Origins of Property,” 5-8; Milsom, The Legal Framework of English Feudalism, 154-86. For 
Brand’s retort see “The Origins of English Land Law: Milsom and After,” 221. 
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obligations to him, among which was the lord’s duty to see to the provision of his tenant’s heir 

and widow if he should die. The lord’s obligation to provide for the widow was an obligation to 

provide dower – the portion of her late husband’s land that supported the widow after his 

death.32 Already by 1100 most lords accepted the tenant’s heir as the new tenant; the custom was 

well established. This acceptance, however, was not initially a right of inheritance: it was an 

obligation on the lord to accept the heir, provided that the heir was, in fact, acceptable. 

Acceptance by the lord, not a property right, gave the tenant control of the land.33  

That principle applied as well for the female heir as for the male. The lord had an 

obligation to the daughter of his tenant who died without a son to succeed him. The lord also 

needed a man to replace the daughter’s father. The simplest solution, from the perspective of 

both the lord and of his men, was to marry the dead tenant’s daughter to a man suitable to replace 

her father as the lord’s new tenant.34 The whole of the inheritance accompanied the daughter into 

the marriage.35 It was not hers by virtue of a property right, just as it was not her father’s by 

virtue of a property right, but went with her to her husband by the lord’s choice. In both 

circumstances, therefore, whether the son or the daughter’s husband replaced the dead tenant, the 

new tenant was tenant based on the lord’s acceptance rather than on abstract rights of 

inheritance. The lord’s obligation to provide for his tenant’s heir, however, was robust whether 

the heir was a son or daughter. The bonds of the nuclear family were strong by the beginning of 

the twelfth century, and provision for the heir, regardless of gender, was a fundamental social 

concern. 

                                                            
32 Cf. Maitland’s point that the husband was bound to provide dower for his wife. 
33 Milsom, The Legal Framework of English Feudalism, 39-41. 
34 Milsom, “Inheritance by Women in the Twelfth and Early Thirteenth Centuries,” in On the Laws and Customs of 
England: Essays in Honor of Samuel E. Thorne, ed. Morris S. Arnold et al. (Chapel Hill: The University of North 
Carolina Press, 1981), 69. 
35 Ibid., 63. 
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In many instances the lord’s acceptance of the female heir served a further social 

purpose. By selecting a husband for the tenant’s daughter and delivering both her and her 

father’s land to the husband, the lord not only fulfilled his obligation and replaced his tenant with 

a new man, he also forged a new alliance between the families. The relationship between the 

families was nearly as important as the relationship between the lord and man. Those 

interfamilial alliances, facilitated by the lord’s control of the land and his ability to decide how to 

direct the possession of the land, helped to hold society together. The lord’s decision, moreover, 

frequently incorporated, and incorporated by necessity, the expectations and attitudes of his 

extended network of tenants who together formed the feudal court. The lord’s authority, rather 

than arbitrary and individual, was an almost collaborative exercise in which his tenants exercised 

some significant influence to ensure that he acted according to accepted norms except when the 

men themselves valued and supported a different choice in unusual circumstances.  

 Milsom’s recount of the case of the barony of Pleshy in the late twelfth century reflects 

the way in which lordly discretion had operated before the common law. Royal prerogative 

maintained for the king the discretion that all lords had exercised before 1176. William de 

Mandeville died in 1189, and although his aunt, Beatrice de Say, would have been his ‘heir’ by 

later rules, Richard I granted the inheritance to the younger of her two sons.36 The inheritance 

passed through Beatrice to her son. The king later took the barony back from that son and 

granted it instead to the issue of the elder of Beatrice’s sons, by then himself deceased, in an 

action that would have been unthinkable for a lord other than the king under the common law.37 

That second grant, in 1191, is itself of interest, since Richard gave the reclaimed barony to the 

                                                            
36 Ibid., 64.  
37 Any lord who thus treated his tenant would have been subject, by the late twelfth century, to the assize of novel 
disseisin. For novel disseisin generally see Donald Sutherland, The Assize of Novel Disseisin, (Oxford: Clarendon 
Press, 1973). 
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elder of the son’s two daughters, or perhaps more appropriately, along with the elder of the two 

daughters to her new husband. In either case, whether the first or second grant, the king 

apparently never seriously considered Beatrice’s claim to be the proper heir, although the claim 

did flow through her. In the second grant it appears that the inheritance passed not only through 

Beatrice but through her elder son as well to his daughter, also named Beatrice, and to her 

husband in its entirety. The younger daughter, Maud, in this instance received nothing. By 1218, 

some 27 years after the grant, Maud made an effort to claim her share of the inheritance. The 

resolution might have been enlightening, but the dispute was adjourned because the council was 

not prepared to pass judgment on what the king himself had done.38 

Milsom’s example demonstrates that the king, acting in the way that all lords could and 

did act before the common law, felt little apprehension delivering the entire inheritance to one of 

several daughters and providing her sisters with nothing. That arrangement continued to be the 

case for some time after parage, the division of the inheritance among female heirs, had become 

ordinary.39 The lord delivered the whole of the tenement to the husband of one daughter, 

eventually of the eldest daughter, who held the whole tenement and was responsible for the 

entirety of the services due to the lord.40 Whatever provision the sisters might have enjoyed was 

an internal familial arrangement and no concern of the lord, just as would have been the case had 

the son of the decedent replaced his father as tenant and faced the obligations to his younger 

siblings that his father had arranged. The principle of parage nevertheless was that daughters 

divided the inheritance among themselves, in contrast to the principle of primogeniture by which 

the eldest son inherited all to the exclusion of all siblings. Milsom’s example also demonstrates, 

                                                            
38 Milsom, “Inheritance by Women in the Twelfth and Early Thirteenth Centuries,” 67. Milsom provides that “the 
case disappeared with an adjournment ‘eo quod consilium domini regis non audit facere judicium super cartas 
domini regis.’” 
39 Pollock and Maitland, Vol. 2, 272-4. 
40 Ibid., 274; Milsom, “Inheritance by Women in the Twelfth and Early Thirteenth Centuries,” 63. 
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however, that women’s claims to land were as much a part of social expectations as men’s 

claims and that the expectation of women’s inheritance and claims to land was present at the 

conception of the common law. 

The very foundation of the common law included clear recognition of women’s claims. 

The Assize of Northampton in 1176 made specific reference to the “heirs” of a freeholder who 

should be possessed of such seisin as their father had of his fee on the day he died and did not 

mention homage, as it did later in the context of a minor “heir” in the singular.41 The reference to 

“heirs,” at a time when primogeniture prevailed, can only be meant to include the possibility that 

the freeholder had died with no son to succeed him but had daughters who were, collectively, his 

heirs. The assize similarly ensured that the widow of that deceased freeholder should have her 

dower.42 The assize further established a procedure to ensure that the provisions were followed, 

and it was the establishment of that procedure, the assize of mort d’ancestor, that intervened in 

the relationship between lord and man to enforce predictable rules concerning the heir’s right to 

succeed the ancestor in the land that began the transition from customary law to common law. 

Women’s claims to land were there at the very beginning. When the common law eliminated the 

lord’s disciplinary power in the early thirteenth century, and thereby made the tenant’s control of 

the land utterly dependent on the authority of the medieval state, the resulting property rights 

became enforceable at common law for women just as thoroughly as for men.43 Certainly the 

husband controlled his wife’s property during the marriage, just as the husband in the early 

twelfth century controlled his wife’s land, but the property right remained hers. 

                                                            
41 Select Charters and Other Illustrations of English Constitutional History, ed. William Stubbs, 9th ed. (Oxford: 
Clarendon Press, 1913), 179-80. 
42 Ibid. 
43 Palmer, “Origins of Property,” 6. 
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 The common law developed from social expectations, but also shaped them, and that 

interaction is a vital concern for social history. Rather than mere rules for litigation, the law 

intervened to shape society and behavior in particular ways. Certainly the development of the 

law was crucial for control of land: the law provided both possessory and proprietary actions that 

determined both who controlled the land and who benefitted from its use and proceeds.44 Since 

land remained the major economic resource throughout the Middle Ages, control of land was a 

primary interest. The law developed, as Milsom has shown, from customs central to society.45 

Proprietary notions in the law grew directly from the feudal relationship; long after the lord 

ceased to enjoy the determinative position he had originally occupied, the remnants of the 

lord/man relationship continued to shape the way in which property rights developed. Those 

property rights filtered into familial relationships. Society had certainly accepted, well before the 

formation of the common law, that a father had obligations to provide for his children, just as he 

had obligations to provide for his widow. Similarly, the eldest son, when he inherited from his 

father, had obligations to his father’s widow, whether she was also his mother or not. Even after 

the development of the common law, these intrafamilial obligations frequently continued to 

involve the lord. When the tenements fell into wardship along with the heir, the lord ensured that 

the widow received her dower, handled the marriage of his tenant’s daughters and accepted his 

late tenant’s son as his new tenant when that son was a viable replacement and came of age. The 

lord managed the social obligations of his deceased tenant, and the often competing interests 

involved, based on his relationship with his man. After the development of property right, 

however, the operation of law replaced his discretion in the most important situations and put the 

                                                            
44 Ibid., 13. 
45 Milsom, The Legal Framework of English Feudalism, passim. 

  70



state in his place to enforce the tenant’s control of the land and the property rights of the heir and 

widow.46 

 

Final determinations and the transfer of loyalty 

 The ability of the common law courts to issue final determinations concerning social 

disputes protected the claims of women just as robustly as it did those of men. The overall 

development happened in stages, and the incremental development of the common law is 

reflected in its tiered structure. The earliest common law action concerning real property was 

essentially proprietary, although even it did not produce indisputable ‘ownership.’ The writ of 

right, which remained the ultimate action at common law in disputes concerning real property, 

asked who had greater right.47 The writ initiated, therefore, a comparative rather than an absolute 

action, in that it was concerned only with the relative rights of the two parties instead of what 

party had the greatest right to the land and allowed for the possibility that a third party, not 

involved in the dispute between the two litigants, might in fact have a claim greater than either of 

them. That question often centered on familial relationships and those of the nuclear family, 

whether male or female, superseded more distant relationships. Relatively few litigants took 

advantage of the writ of right initially. As the lower-tier real actions proliferated – the assizes of 

mort d’ancestor and novel disseisin and writs of entry – they became the primary actions for 

property at common law.48 The writ of right remained as the ultimate recourse, but its use could 

be dangerous: loss in a possessory action was temporary, but loss on a writ of right left no 

recourse for the claimant.  

                                                            
46 Common law dower, for example, was an estate that arose by operation of the law rather than by positive 
arrangements that men made themselves. Baker, 309. 
47 Baker, 612. 
48 Ibid., 269-270. 
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Even as the common law courts became established as the agent of final determination, 

therefore, litigants sought the most immediate and least risky actions to begin litigation. They 

adapted to the new legal system and used its structure to their advantage as best they were able. 

The development of two- and three-handed writs of entry in the thirteenth century created even 

more levels between the basic, possessory remedies and the proprietary writ of right and allowed 

litigants to pursue their claims through successive actions that incrementally increased in risk, 

but limited the crushing effects of a loss at any given stage.49 Ultimately trespassory writs 

established a starting point for litigation below even the possessory actions and enabled litigants 

to test their claims to land without even possession of the land in question. That tiered structure 

of the actions created an opportunity for a fully developed litigation strategy and simultaneously 

increased the prestige of the common law courts that gradually reduced any challenge to their 

supremacy. The tiered structure allowed for numerous attempts to test competing claims, the 

basis of which were as often as not interfamilial disputes rather than disputes between strangers. 

 As the courts came to be seen as venues for final determination, they became increasingly 

integral parts of society. The landholders became accustomed to the common law’s rules and 

definitions and internalized those abstract rules of law. By the early thirteenth century society 

had accepted common law rules of landholding that deviated significantly from the feudal 

foundations of custom.50 ‘Seisin’ became at this point something akin to a possessory legal title. 

The root had originally been a transitive verb: the lord ‘seised’ his tenant of the land by 

accepting him as tenant.51 ‘Seisin,’ therefore, had merely meant acceptance by the lord, which 

was entirely dependent on the relationship between lord and man. To have ‘seisin’ as something 

                                                            
49 For full discussion of writs of entry see both S.F.C. Milsom, “What Was a Right of Entry?,” The Cambridge Law 
Journal, Vol. 61, No. 3 (November, 2002): 561-574; and Palmer, “Origins of Property,” 24-46. 
50 For the breadth of the acceptance see Palmer, “Origins of Property,” beginning at page 25. 
51 Milsom, The Legal Framework of English Feudalism, 39-40. 
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distinct from the lord’s acceptance, as a kind of ownership right in the land itself, would have 

been unthinkable in the early twelfth century. By the early thirteenth century, however, it was 

entirely understandable. The lord’s disciplinary power had been reduced to naught and the 

common law courts stood ready to ensure the rightful tenant’s possession against both interloper 

and lord alike. The very foundation of the common law had been to protect the ‘rightful’ tenant 

from ‘unlawful’ lordly behavior and dispossession.52 If the common law could protect the tenant 

from the very person who was most likely to have a customarily justifiable reason to deprive him 

of the land, surely it could well protect that same tenant from all others with lesser claims, even 

as it came to ensure that the lord could not offer this same protection.53  

By undermining the disciplinary power of the lord, therefore, the common law and the 

king’s courts became the only authority capable of legitimately defending possession and 

property right. No wonder then that the population relied so heavily on the legal system by the 

thirteenth century.54 The emergent state stood behind the tenant’s claim to the land and enforced 

that claim, on which rested the financial success of the family itself and the individual members 

in both the present and the future.55 The courts, and the law they enforced, had become in 

practice virtually independent of the king’s person, and the perceived permanence of the law 

along with its impartiality legitimized the common law court’s decisions. The law, however, also 

protected competing property rights. The widow’s claim to dower was afforded robust 

protection. Property law was not a male preserve. Women could and did often pursue their own 

property rights, either alone or together with a husband, at common law. Women’s involvement 

                                                            
52 Ibid., 14. 
53 Ibid., 26-7. 
54 http://aalt.law.uh.edu/ELHOv/Enrollments.html.  
55 The state’s enforcement of the claim is the basis for property right: the relationship between a person and thing 
created and regulated by the state. Alternative conceptualizations of property right as merely a distinction between 
‘mine’ and yours’ ignore the effects of state enforcement. See, for example, Susan Reynolds, Fiefs and Vassals: The 
Medieval Evidence Reinterpreted, (Oxford: Clarendon Press, 1994), 53-7. 
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in real actions at common law peaked in the mid-fourteenth century, at which point they 

appeared as litigants at a ratio of about .41 women to every man.56 

That widespread reliance, moreover, tended to cause what Strayer called a “transfer” of 

loyalty. The common law had undercut the authority of lords; the courts’ ability to render and 

enforce final determinations about the possession and control of land regardless of the lord’s 

personal inclinations and the judgment of his feudal court centralized that authority in the king’s 

courts. While that centralization was not the intention, it was nevertheless the unintended 

consequence of the standardization of norms into rules of law. The common law courts also 

came to replace some of the business of the county courts.57 Those local courts maintained 

jurisdiction over a significant portion of litigation, but the common law courts increased the 

scope of their business and provided a more clearly defined, and perhaps more rational, process 

to handle real property disputes that many litigants found appealing. Throughout the thirteenth 

century, therefore, an increasing number of litigants, when they were able to frame their suits in 

a manner that enabled them to access the common law courts, chose that venue rather than the 

county courts.58 As litigation flooded into the common law courts at Westminster, either because 

the lord’s feudal court was no longer an adequate option or because they provided improved 

process and remedies to the county courts, a growing portion of the population came to accept a 

relatively distant, national government as the sole font of legitimate secular authority since both 

the common law courts and the county courts were the king’s courts. Reliance on the 

administration of the king’s government replaced the more traditional reliance on local 

relationships between men and their lords, extended families or local communities. Those 

                                                            
56 http://aalt.law.uh.edu/ELHOv/WomPropRts.html.  
57 Robert C. Palmer, The County Courts of Medieval England 1150-1350 (Princeton: Princeton University Press, 
1982), 302. 
58 Ibid. 
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relationships remained important, however, and still wove society together, but the apparatus of 

the king’s government had replaced those localized networks as the authority through which 

finally to resolve individual disputes and as the benchmark for the allocation of wealth both 

within and between families. As the importance of those networks declined, the nuclear family 

became correspondingly more important.  

A substantial portion of the population was directly involved in litigation in the king’s 

courts, and a larger percentage would have been indirectly affected by litigation. Robert Palmer 

has produced as a tentative estimate that two percent of the population was directly involved in 

litigation in the common law courts for every period of about four years during the first half of 

the fourteenth century.59 The level of litigation increased after the Black Death while the 

population had simultaneously declined, so that direct involvement of the population in litigation 

in the common law courts during the latter half of the fourteenth century was even more 

substantial, conceivably double what it had been earlier.60 That figure, however rough, probably 

falls short of a solid estimate of the percentage of the population that might have been litigants, 

as Palmer himself has commented.61 Married women almost never appeared as litigants in the 

king’s courts on their own.62 Children also had very limited access to the common law courts, as 

did those in religious orders. Reckoning direct involvement in litigation as a percentage of the 

entire population, therefore, severely underestimates involvement as a percentage of the people 

who were potential litigants, since more than half of the population lacked access to the courts.  

                                                            
59 Robert Palmer, The Whilton Dispute, 1264-1380: A Social-Legal Study of Dispute Settlement in Medieval 
England. (Princeton: Princeton University Press, 1984), 8. 
60 http://aalt.law.uh.edu/ELHOv/Enrollments.html.  
61 Palmer, The Whilton Dispute, 9. 
62 A small percentage of married women were involved in litigation in their own right, because of some default on 
the part of their husbands. The wife whose husband had failed to pursue her right could be, and was, “admitted to 
the defense of her right because of his default.” In those cases, however, the husband had initially been included in 
the litigation. 

  75

http://aalt.law.uh.edu/ELHOv/Enrollments.html


Direct access, however, still obscures the level to which society was exposed to the 

common law. The litigation of every individual affected those around him who were not directly 

involved themselves. A litigant’s wife, children, brothers, associates, etc., would all have taken 

obvious interest in the outcome of the litigation. While they were not directly involved, they 

were certainly indirectly involved and, as such, became increasingly aware of the common law 

rules and process. Property litigation was of serious interest only to those more prosperous 

individuals – villeins undoubtedly paid little direct attention to common law property litigation. 

The common law did, however, affect the manorial courts, both in terms of property 

management and process. Bailiffs, who presided over the manorial courts, often served also as 

attorneys at common law.63 Changes in the common law, therefore, filtered into both the county 

and manorial courts through the judicial personnel who served in all levels of the legal system 

from the manorial courts to the common law courts at Westminster. Among that propertied 

group, however, the subject must have been of substantial concern. With a significant portion of 

the population involved in litigation at common law, virtually all of those who held property 

freely must have thought themselves at least potential litigants, and they would have had a direct 

interest in being at least moderately familiar with the rules that would affect their property 

right.64 Many of them, moreover, would have served on the juries that determined the outcome 

of those cases that proceeded to that stage. Any individual case, therefore, was of potential 

interest to a much wider portion of the population than those directly involved in litigation at any 

given time.  

                                                            
63 Palmer, The County Courts of Medieval England, 1150-1350, 13. 
64 Sue Sheridan Walker makes the case that many widows were themselves relatively familiar with the content and 
process of the law. Sue Sheridan Walker, “Litigation as Personal Quest: Suing for Dower in the Royal Courts, circa 
1272-1350,” in Wife and Widow in Medieval England, ed. Sue Sheridan Walker (Ann Arbor: The University of 
Michigan Press, 1993), 84. 
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The way in which the common law defined property rights and the rules that governed 

them certainly affected behavior. People had begun to think in terms of a relationship to the land 

rather than a relationship to a lord as the basic foundation for their possession of the land. The 

state stood behind that property right and changed the nature of interaction between itself and the 

individual. The authority of the state to define and determine property right had tremendous 

repercussions throughout society because it became the foundation for such basic economic and 

indeed social concerns. The rules that the state applied to make those decisions, from the writs 

that initiated litigation through the intricacies of pleading, could have substantial effects on those 

who became involved, either by choice or by chance, in litigation in the king’s courts. While few 

people might have become personally fluent in the various technical aspects of the common law, 

almost all must have had a rudimentary knowledge and recourse to attorneys who were well 

versed in the law. 

The family remained the most basic building block of governance within England. 

Authority tends to manifest itself similarly throughout different levels of society. When society 

had relied more heavily on the feudal relationship as a source of authority and governance, 

familial relationships followed a similar form. The husband often appeared to be the lord of his 

wife and children.65 Both familial and feudal relationships exhibited similar characteristics of 

reciprocal obligations. Just as society expected the lord to provide for his man in exchange for 

his faithful service, so too did it expect the husband to provide for his wife and children. This 

expectation is, after all, the foundation of dower: the provision that a husband made for his wife 

to ensure her economic situation if he should predecease her. After the development of property 

right, the husband made his allocation, as such it was when the husband nominated dower, for 

his wife. Grants to children similarly followed closely the pattern of grants from lord to man. The 
                                                            
65 Pollock and Maitland, Vol. 2, 403-4. 
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very language of marriage, moreover, reflected the extent to which the feudal relationship 

permeated society: the groom took his bride ‘to have and to hold,’ the same language by which 

he accepted his fee from his lord. The authority of the husband, however, was limited. Although 

the husband had control of his wife’s inheritance during the marriage, he could not deprive her of 

her land without her explicit consent.66 The wife’s property right, as soon as it developed, was 

relatively secure. Nothing her husband did could permanently alienate her property from her; 

after his death she could regain control of whatever of her property he had alienated during the 

marriage.67 Her relationship to her husband was the predominant interest; her right to the land 

was subordinate, but inviolate. 

 

Conclusion 

Women’s property rights developed at common law as early and as securely as men’s, 

based as they both were on social, primarily familial, relationships. Property right – the 

relationship between a person and thing, created and regulated by the state – replaced the feudal 

relationship as the foundational principle for possession, and ultimately ownership, of land. That 

legal change swept through society. Governance came increasingly to be centralized and 

consolidated. Nationally this process increased the authority of the king’s government and 

integrated the various parts, from the king’s central courts to the counties and hundreds, into a 

unified whole that operated by universal standards. On a smaller scale it increased the cohesion 

and interdependence of the nuclear family. Standardization took time and many administrative 

units – cities, boroughs, honors, etc. – continued to maintain their own customary rules that did 

                                                            
66 Ibid., 420. 
67 The cui in vita writ was available for just this purpose. The writ maintained that the husband, “whom the wife 
could not contradict in his lifetime,” had alienated the land in question, and that she now reclaimed the land as her 
right. Ibid., 69. 
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not align completely with common law practice, but the general trend was certainly toward 

centralization and standardization. Authority, in this emerging model, was concentrated in the 

king and flowed outward to the regional and local authorities.  

The family, as the most basic unit of governance, also took on these general characteristics. The 

husband and father became the central authority within the family unit, and he exercised that authority 

through his control of the family property. The common law maintained, for more than one hundred 

years, competing property rights within the family. Those interests, which developed from socially 

accepted customs shaped by the feudal relationship, were secure. The assize of mort d’ancestor codified 

inheritance from close relatives; that of novel disseisin protected tenants already in possession, first 

against improper lordly action and later against interference by all others. Common law dower gave the 

widow certainty and security for the future. Various property rights were balanced and protected. 

Development during the first English legal system had followed normative expectations of the 

relationship between the lord and his man and the resultant relationship between men and land.68 The 

common law made those social expectations into rules. Although it changed them in the process, the 

purpose was to strengthen the underlying practice to prevent unexpected deviation. Transformation from 

norms into rules produced profound and unforeseen changes throughout society.  

 
68 http://aalt.law.uh.edu/Conceptualization/FirstLS.html.  
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4. Women’s Property Right to the Mid-Fourteenth Century 

 The common law during the first legal system1 – from 1176 to 1348 – advanced the 

interests of the nuclear family and increased the strength of women’s property rights. Male-

female tension simply does not appear to have been a characteristic of the first legal system. The 

overlapping tenurial claims that had been a feature of the feudal arrangement became property 

rights at common law around 1200. The persistence of these claims protected various interests – 

those of the wife, eldest son, grantor and lord among them – from the tenant’s alienation of the 

land. The law generated a fair balance of power within the family to check the authority of the 

patriarch. His interest was still certainly paramount, but his control of the land was limited in 

much the same way that the law had limited the arbitrary authority of the lord. The principle of 

primogeniture certainly benefitted the eldest son above all others, but when women inherited, the 

rules governing inheritance worked essentially the same for them as for men. When sisters did 

inherit they divided the inheritance equally, at least after about 1200.2 The common law, 

however, protected female inheritance when it happened as strongly as it protected male 

inheritance. The fundamental tension within the law was between grantors and grantees, both of 

whom were often concerned with protecting the interests of males and females within the nuclear 

family in different ways. Grantors sought to control and limit the terms of the grant as strictly as 

possible to ensure that the benefits flowed as the grantor intended. Grantees wanted full control 

of the property. Statutory legal developments reflect the way in which the common law 

continuously adjusted to satisfy the interests of both grantors and grantees and protect the 

interests of others. The first legal system featured secure property rights for the wife, although 

the wife’s property rights were clearly controlled by the husband while he lived. It also tended to 

                                                 
1 http://aalt.law.uh.edu/Conceptualization/FirstLS.html. 
2 Milsom, “Inheritance by Women in the Twelfth and Early Thirteenth Centuries,” 69-71. 
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support opportunities for compromise through a tiered structure that delayed conclusive 

judgments.3 Throughout the thirteenth and early fourteenth centuries, women’s property rights 

grew increasingly strong. 

 Property right as a legal novelty substituted a relationship between a person and the land 

for what had been a relationship between people that incidentally but importantly involved 

possession of the land. That substitution created a new conceptualization of landholding that 

allowed for the development of different estates and interests concerning the same parcel of land. 

Seisin had meant the acceptance of the tenant by the lord; it was the lord’s acceptance that gave 

the tenant his claim to the land.4 As property right replaced the feudal relationship, however, 

seisin came to mean something like a possessory legal title.5 Other property rights – rights of 

wardship, dower and inheritance among them – required some form of protection as the norms 

transformed into rules of law. The common law came to protect all of those rights. In the 

process, as a result of the writs that chancery issued to bring real actions into the king’s courts, 

remedies became tiered: the possessory assizes – mort d’ancestor and novel disseisin – protected 

the tenant’s possession of the land; writs of entry came closer to the property right; the writ of 

right went to the heart of the matter, which was who, of the two parties involved in the action, 

had greater right. That tiered structure allowed for multiple attempts to resolve a conflict and 

eased social tensions because the resolutions for all of the actions except a writ of right were not 

absolute.6 The ability to revisit disputes helped to balance competing claims and created 

opportunities to reach an amicable settlement. 

                                                 
3 Palmer, “Origins of Property,” 13. 
4 Milsom, The Legal Framework of English Feudalism, 39-41. 
5 Palmer, “Origins of Property,” 22-3. 
6 Even the writ of right itself did not produce an absolute result. The determination in the action was who, of the 
parties involved, had greater right. That question allowed for the possibility that others not involved in the present 
dispute had greater right than the present parties. Maitland, The Constitutional History of England, 112.  
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 This complex web of competing property rights increased the strength of women’s claims 

to land just as it did men’s. Dower and inheritance rights derived from intrafamilial relationships, 

but did not create gendered tensions within the family or within society. The emergence of 

primogeniture as a principle of inheritance was exclusionary, not only of sisters but of younger 

brothers as well.7 Certainly the eldest son thereby had pride of place and the best claim to inherit. 

When no son survived to inherit the father’s estate, however, daughters were clearly heirs of 

their father and were preferred over more distant collateral male heirs. Female inheritance was 

accepted from the beginning as a principle of inheritance that the common law strongly 

protected. Daughters inherited only when no brothers, or issue of a brother, lived to exclude 

them, but their inheritance, when it came to them, was no less secure than that of the eldest son. 

 

Tensions 

 The fundamental tension within the common law was between grantors and grantees 

rather than between males and females. The development of the common law continually 

protected those competing interests, even those of wives and heirs, including daughters, within 

the grantee’s own family.8 Initially the tension was most noticeable between the lord and his 

man. Before the common law generated property right, a man’s control of the land was 

contingent entirely on his acceptance by the lord. Homage established the relationship between 

them from which seisin, the lord’s acceptance of the man as his tenant, flowed and to which 

possession of the land was incidental. The tenant, therefore, was not the ‘owner’ of the land in a 

modern sense of ownership, but had merely a claim to occupy the land based on his relationship 

                                                 
7 For the development of inheritance see Thorne, “English Feudalism and Estates in Land,” 193-209; Palmer, 
“Origins of Property,” 5-8; Milsom, The Legal Framework of English Feudalism, 154-86. 
8 Maitland was always more nuanced than this statement suggests, but glimpses of the thought occasionally appear. 
See, for example, F.W. Maitland, The Constitutional History of England (Cambridge: Cambridge University Press, 
1919), 29; Pollock and Maitland, Vol. 2, 5; Spring, 3. 
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with the lord. The tenant’s claim before the common law was entirely unalienable: he could not 

transfer the relationship and thus had no authority to substitute himself with another without the 

lord’s consent. By severing the tie between control of the land and relationship to the lord, the 

common law created a claim to the land in the tenant based on his relationship to the land rather 

than dependent on his acceptance by the lord. That claim – the relationship between a person and 

a thing created and regulated by the state – was a property right.9 The relationship had become 

distinctly secondary with certain rights in the tenant – especially possession of the land – and 

others in the lord – the feudal incidents – with homage increasingly only a legal ceremony.  

As soon as the common law had created property right, the tenant had something to 

transfer, and thus a claim to the transfer of the land at least somewhat independent of the lord. 

The lord, of course, continued to have an interest in who controlled the land, since it was from 

that person that the services were due. The feudal arrangement remained central to the early 

common law, and the law protected the tenant’s control of the land and the lord’s ability to 

secure the services still due from the land itself, as well as to protect the interests of the tenant’s 

wife and eldest son.  

Eileen Spring has argued that familial relations are at the heart of the development of the 

common law, but that most analyses of doctrinal development ignore the family context.10 Her 

point is not without merit. She has suggested, however, that the fundamental tension inherent in 

the common law was that between male and female heirs.11 Certainly the principle of 

primogeniture undermined the frequency of female inheritance.12 Even one surviving son could 

prevent several daughters from inheriting. Nevertheless the law, from the beginning, favored 

                                                 
9 Palmer, “Origins of Property,” 7. 
10 Spring, 3. 
11 Ibid., 103. 
12 See chapter 3 at page 52. 
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daughters over more distant male heirs.13 The position of sons within the nuclear family was 

superior to that of daughters, but daughters generally occupied a position more favorable than 

male cousins. Descent within the direct line, whether to a male or female, was preferred to 

descent of the land to males outside of the nuclear family.14 Certainly familial concerns were 

central to the common law; so too was the feudal relationship. The family structure mimicked the 

feudal relationship and the patriarch’s control of the property was limited in the same way that 

the lord’s authority had been limited: the law made rights of the claims that the widow and heir 

had to the land. 

The husband controlled his wife’s property and was responsible for claiming and 

enforcing that right. In a purely feudal context a woman could not become the lord’s man and 

thus could not give homage. Before the common law, and even after, someone had to give 

homage: the solution in the case of female inheritance was that the husband gave homage for his 

wife’s lands, and he thereby came to be responsible for the lands and the services due to the lord 

from the land. That arrangement necessarily gave the husband control of his wife’s property 

during the marriage and produced the principle that the wife was a femme coverte – a woman 

‘covered’ by her husband who stood in her place with respect to the land. The right was hers, but 

the land was under his control. The same idea also produced curtesy – the husband’s right to 

continue to hold the entirety of his wife’s tenement after her death for the remainder of his life if 

she had given birth to a live child of his. He had given homage and had been accepted by the 

lord; the land could not be taken from him simply because his wife had died.15 Property right is 

distinct from the control of the land itself. Although the husband controlled both his and his 

wife’s land, her rights remained with her regardless of his actions. 

                                                 
13 Ibid. 
14 Ibid. 
15 For curtesy generally see Pollock and Maitland, Vol. 2, 412-8. 
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Formal property rights, however, undermined the feudal foundation and created a claim 

in the land that was divorced from the lord/man relationship. From the early thirteenth century, 

therefore, strong protection of women’s property rights kept the land more closely tied to the 

tenant’s family. Serious tensions between male and female heirs, had they existed as Spring 

supposed, ought to have prevented female succession and limited inheritance only to men before 

the law made property rights of the claims. The idea that society in general or men in particular 

were necessarily hostile to women’s claims is an untenable suggestion for the late twelfth 

through the early fourteenth century. Inheritance clearly benefitted descendents within the 

nuclear family rather than collateral male heirs. That preference for direct descendents ensured 

the rights of women. Throughout that period the trend was for the common law actually to 

increase the strength and scope of women’s property rights and to preserve a distribution of 

power within the family that supported social respect for the property rights of wives and heirs. 

Although Spring is right to identify the gendered norms of the common law, those norms do not 

reveal an underlying tension that made women’s property rights inherently unstable, at least 

during the first legal system. 

 

Statutory change 

 Legislation of the later thirteenth century, and the interpretation of that legislation, 

protected the diverse interests of grantors, heirs, both male and female, and lords against those of 

the tenant. Despite an increase in the control of property that the tenant enjoyed, the claims that 

others had remained a significant social concern. De donis reflected a desire to ensure that 

conditional grants accorded with the grantor’s intent and benefited the descendants of grantees. 

Such grants demonstrate the grantor’s desire to ensure that the benefits of the grants were tied 
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closely to the nuclear family. Fees tail could be useful to protect the rights of issue of a particular 

marriage, and in that way direct to a daughter land that, if held in fee simple, would have 

descended to her half-brother instead. The courts at first construed the statute as narrowly as 

possible and enforced the fee tail in such as way as to allow the grantee the broadest possible 

control of the land that was still consistent with the grant. By the mid-fourteenth century those 

limitations had vanished and the fee tail had become a perpetuity that severely limited alienation. 

Quia emptores reinforced the lord’s rights to feudal incidents by demanding substitution rather 

than subinfeudation. That change, however, may also have facilitated grants to husbands and 

wives jointly. The effort to preserve the rights of lords inadvertently, but not contrary to social 

values, made it easier for a husband and wife to hold jointly since the lord’s interest was 

preserved but limited. The changes added layers to an already complex web of competing 

property rights. Concern for the nuclear family, with both male and female children, remained at 

the core of the distribution of property rights. 

 

Fee tail 

 After property right developed at common law, grantors became increasingly interested 

in limiting the grants that they made, limitations that increased the strength of women’s property 

rights because of the focus on limiting the inheritance to the nuclear family. Maritagium 

reflected the pre-existing mindset in the way that it tied the land to the wife and her heirs and 

postponed homage until the fourth generation. That provision created the possibility that the land 

would revert to the main line of the wife’s family if the marriage proved childless, since 

collateral heirs could not inherit. Other attempts to limit the heritability of land met with far less 

success. Early conditional grants – those in which the land was heritable only by direct 
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descendants of the grantees – quickly suffered from unintended consequences. A grantor was 

primarily interested in providing for the current and future generations of a particular family. 

Because of that interest the grant was made in the form “to X and the issue of his body 

begotten,” or some similar formulation. The clear intent was to ensure that direct heirs actually 

inherited the estate and to limit the grantee’s ability to alienate the estate to their detriment. At 

the time of the grant, the grantee had, in effect, something like a life interest in the land; 

heritability was not established until the birth of issue.16 The common law, however, took the 

position early on that, once issue had been born, the fee became entirely alienable, thus 

effectively a fee simple. That situation thwarted the intent of the grantor, but the common law’s 

interest was in enforcing the strict wording of the grant rather than the intent of the grantor, who 

had, after all, given up the land. That situation prevailed for most of the thirteenth century. 

 In 1285, however, the government attempted to provide protection for the grantee’s 

actual intention. De donis conditionalibus, the first chapter of the Statute of Westminster II, 

addressed specifically the heir’s right.17 The law established that grants made in fee tail were 

indeed tied to the direct line of inheritance and gave to the original grantee something like a life 

interest in the land even after the birth of issue. Although the law could not prevent the grantee 

from alienating the tenement, it did provide a remedy for his heir to recover the land: a writ of 

formedon in the descender. Chancery formulated the formedon writs according to the interests 

that co-existed in the land by virtue of the grant.18 Those interests might be layered. The grantor 

gave the land to the grantee and the issue of his body begotten. He could include in the grant 

further possible recipients if the grantee’s line ended. Those future recipients were 

                                                 
16 Baker, 311. 
17 13 Edward I, ch. 1. 
18 Formedon derives from forma de donis, “the form of the gift,” in reference to the terms specified in the grant 
itself. Baker, 312-4. 
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remaindermen, whose interests followed that of the original grantee and his line and forced the 

tenement to remain separated from the grantor. The grantor could also reserve for himself a 

future interest if the lines of the grantee and of the remaindermen ended. A grant in fee tail, 

therefore, included the conveyance to the grantee himself and his direct heirs, to the 

remaindermen if that line ended and finally a reversion to the grantor if all of the other lines 

ended. Formedon writs were thus available ‘in the descender’ for the direct heirs of the original 

grantee, ‘in the remainder’ for the remaindermen and ‘in the reverter’ for the original grantee and 

his heirs, who could have recovered if the other lines ended. Those layers of protection took into 

account any number of possible combinations of factors that the grantor envisioned, but all of the 

scenarios had to be included in the grant itself. 

 Formedon in the descender protected the interests of the original grantee’s direct heirs, 

whether male or female, which interests were the motivation for a grant in fee tail. Before De 

donis the grantee in fee tail had something like a life estate only until issue was born; thereafter 

he had effectively a fee simple. The statute limited what the original grantee could ever have and, 

in effect, pushed the fee simple into the issue. The grantee could alienate, but the direct heir 

could recover. The limitation clearly served the interests of the original grantor by ensuring that 

any alienation lasted only as long as the life of the original grantee; the direct heir could always 

recover. A narrow and literal interpretation of De donis extended that ability to recover, 

however, only to the child of the original grantee himself.19 After 1285, therefore, the second 

generation was protected, but not the third and subsequent. The effort to protect the interests of 

the grantor, grantee and heir, however, complicated conveyances. Most tenants were certainly 

interested in holding land as completely as possible. They were undoubtedly committed to the 

principle of inheritance, but they simultaneously wanted to have the greatest possible flexibility 
                                                 
19 Baker, 318. 
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to allocate and alienate their land as they saw fit. Most men were both grantors and grantees, and 

that dual perspective remained an important consideration. The fee tail protected and prioritized 

female rights: the eldest son excluded the daughter, but the daughter prevailed against an uncle. 

 In 1312 Bereford CJCP extended the limitation on alienability to the fourth generation. 

“[H]e that made (or wrote) the statute ('celuy qe fit lestatut') meant to bind the issue in fee tail as 

well as the feoffees until the tail had reached the fourth degree, and it was only through 

negligence that he omitted to insert express words in the statute to that effect.”20 The boldness of 

Bereford’s ruling is surprising, but the sentiment is not. The intent of the drafters probably was, 

in fact, to extend the ability to recover an alienated fee tail to subsequent generations as with 

maritagium, and just as with maritagium, many grants in fee tail were part of marriage 

arrangements.  

Bereford’s choice of limitation, however, maintained some respect for the interests of 

grantees. He allowed for the continuance of the restrictions to “the fourth degree,” that is, to the 

third inheritance. That situation mirrors what the rule had been for maritagium: the third heir 

gave homage for the land, at which point it was effectively severed from the grantor’s line. As 

much as they valued the freedom to make whatever use of their land that they saw fit to make, 

they also retained an interest in limiting what those to whom they granted could do with the land. 

As interested as they were in controlling the future of the grants that they made, that interest was 

finite. After several generations, when the intent of the original grantor had faded and the 

possibility that the land could revert to that grantor’s direct line had significantly diminished, the 

strictness of the inheritance scheme appeared unnecessarily harsh: the success of the branch 

having become increasingly certain, the strength of the intent waned. By the fourth generation, 

                                                 
20 Belyng v. Anon. Y.B. Pasch. 5 Edw. 2, fo. 31, pl. 2, 
http://www.bu.edu/phpbin/lawyearbooks/display.php?id=3043. 
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moreover, the church’s limitation on consanguinity had been met so that the tenants were 

strangers to the main line.21 Descendents of the collateral branch, therefore, could marry 

descendents of the original line and bring the land back into the main line of the family. 

Regardless of that possibility they were at least sufficiently strangers to the original line that any 

concern for recovery of that part of the family lands had weakened. Bereford’s ruling 

demonstrates a continued respect for the interests of grantees despite the protection of the 

grantor’s intent and reinforced that, although the female right remained secondary within the 

nuclear family, it was primary in relation to those outside. 

By the mid-fourteenth century the fee tail had become a perpetuity. Bereford’s limitation 

was focused on what he believed the intent of the statute to have been, and that limitation aligned 

with the way in which the law had treated maritagium. The wording of the statute itself, 

however, was unclear. Baker argues that the lack of any mention in the statute of the three-

generation limitation on alienability, coupled with the rational argument that an heir could not 

inherit any estate other than what his ancestor held, pushed the courts to accept that the 

prohibition on complete alienation extended generation after generation without end.22 The 

interpretation was an extension of Bereford’s understanding: the statute made no reference to the 

fourth degree so that, if “issue” was not limited to the child of the initial grantee, it was a 

restriction not limited through just the grandchildren. Milsom called the fee tail a “juridical 

monster.”23 Blackstone noted that the fee tail “occasioned infinite difficulties and disputes,” 

                                                 
21 Richard Helmholz, Marriage Litigation in Medieval England, (Cambridge: Cambridge University Press, 1974), 
81-2. 
22 Baker, 319. 
23 Milsom, Historical Foundations of the Common Law, (Toronto: Butterworths, 1981), 177. 

 90



among which he included interruption of leaseholds, the defrauding of creditors, deprivation of 

full value to purchasers and encouragement of treason.24  

The limitation on alienability certainly undermined the grantee’s position. He had control 

of the land during his lifetime and could sell it, but he could not sell it permanently. Land held in 

fee tail, therefore, was of limited use as a liquid source of wealth. The arrangement, however, 

bolstered the position of the grantor and heir. An heir was secure in any inheritance that was held 

by fee tail: De donis had ensured that the heir could not be disinherited of an estate in fee tail. 

That security affected behavior. Blackstone commented that “[c]hildren grew disobedient when 

they knew they could not be set aside.”25 The fee tail was intimately connected with familial 

provisions. When the fee tail had become a perpetuity, the grantor could be assured that the grant 

benefitted only those he chose to benefit, sometimes daughters who might otherwise have been 

excluded by a male. It was an imposition on the tenant’s ability to alienate, but a valuable 

contribution to those interested in providing for particular lines of descent – especially for a 

father interested in ensuring that his daughter and her children benefitted, rather than her 

husband and the children of his from another marriage. In gender terms, thus, the changes had 

completely diverse effects, since the real tension was between the grantor and grantee, not 

between male and female. 

 The fee tail also provided for the direct protection of female heirs. A hypothetical, but 

undoubtedly common arrangement provides an example. A father, making arrangements for his 

daughter’s marriage, settles land in fee tail on the groom and his issue by his bride, the daughter. 

The new family thereby has land with which to establish themselves – no small concern of the 

families of both bride and groom. The issue of the marriage will inherit. Suppose that the 

                                                 
24 Blackstone, Commentaries, 91. 
25 Ibid. 
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marriage produce a daughter, after whose birth the wife died. The husband remarries, and his 

new marriage produces a son. By the principle of primogeniture, had the estate been settled on 

the husband in fee simple, the son would inherit. Because the estate had been settled in fee tail on 

him and his issue by his first wife, however, the daughter of that first marriage will exclude the 

son and inherit the tenement herself. The fee tail, therefore, especially in marriage arrangements, 

was a useful device to ensure that children of the marriage for which the grant was made will in 

fact inherit the estate regardless of future children who would have had a better claim for a fee 

simple. The grantor’s interest was thus preserved and the benefit went as the grant directed. 

Among the many uses for and formulations of fees tail, part of their overall benefit was to ensure 

that particular children, male or female, inherited according to the grantor’s intent. 

 

Substitution 

 Throughout the first legal system the common law also protected the rights of lords 

against those of tenants, although the lords lost much of their authority within the first quarter-

century. The decline of the lord’s authority might also have increased the volume of women’s 

property rights by allowing the tenant greater control to make his own arrangements, many of 

which centered on the provisions for his own family. The tenant’s control of the land had 

increased at the expense of the lord’s power by the early thirteenth century. Mort d’ancestor had 

established a clear principle of inheritance that virtually eliminated the lord’s ability to choose a 

tenant.26 Novel disseisin protected the tenant on the land from arbitrary actions by the lord to 

disrupt his security.27 Perhaps the most substantial blow came with the loss of disciplinary 

                                                 
26 Milsom, The Legal Framework of English Feudalism, 164-6; Palmer, “Origins of Property,” 3. 
27 For novel disseisin generally see Donald Sutherland, The Assize of Novel Disseisin, (Oxford: Clarendon Press, 
1973). 
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authority.28 What remained to them – wardship, marriage, relief, suit of court – the law 

continued to support. Wardship gave lords not only an economic interest in the land but also 

control of the underage heir. The tenant’s interest was to avoid the incidents; the lord’s interest 

was to pursue them as vigorously as possible. As with the expectations of grantors and grantee

the tension between lord and tenant often affected a single person: all lords were themselves 

tenants and many tenants were themselves lords. Some lords, of course, were women. Whet

man or woman, a lord, as guardian, could also protect the interest of the late tenant’s daughter 

from a family more interested in a male half-sibl

s, 

her 

ing.29  

                                                

 The loss of disciplinary authority made the lords’ hold on the feudal incidents tenuous by 

the latter thirteenth century. Development of property rights at common law increased the 

frequency with which men could convey land.30 Many of the transfers, however, happened 

through subinfeudation of the whole tenement held of the lord. That process inserted a new 

lordship between the existing lord and the tenant on the land, but a lordship that did not 

necessarily carry with it any substantive services. Subinfeudation of all the tenements held of a 

lord created a situation in which, from the lord’s perspective, the feudal incidents no longer held 

much value. The only way in which the lord could actually enjoy wardship of the land and heir 

was if both the tenant that he knew and that tenant’s tenant were simultaneously underage. Such 

a situation occurred occasionally, but not nearly as frequently as a single heir was underage. 

Subinfeudation, therefore, severely threatened one of the most important of the remaining rights 

of lords. 

 Quia emptores eliminated the troublesome practice of subinfeudation and protected the 

value of the feudal incidents to the lord. The statute, enacted in 1290, allowed alienation but held 

 
28 Palmer, “Origins of Property,” 21-4. 
29 Palmer, The Whilton Dispute, 62-70.  
30 Milsom, The Legal Framework of English Feudalism, 152. 
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that all such alienations thereafter must substitute the new tenant for the old tenant.31 

Substitution prevented the insertion of a new lordship between the existing lord and the actu

tenant; it merely changed one tenant for another. That alteration would have been unthinkable in 

a purely feudal context in which the lord and man had of necessity a personal relationship. In the 

context of a legal system that had established relatively clear property rights, however, the 

relationship between the lord and tenant was no longer of significant practical concern. What 

mattered to the lord, by the later thirteenth century, was that he continued to benefit from the 

services and feudal incidents. Substitution, by preserving at least the existing tenurial positions, 

ensured that the lord could continue to expect and receive the feudal incidents, particularly 

al 

 

st 

 men to 

e tenant’s control 

by prot

                                                

wardship and marriage.  

 Quia emptores reflects the continued desire to protect the competing property rights that 

the common law had created. A teleological view that the tenant’s hold on the land and the ease 

with which he could alienate that land at his pleasure gradually increased over time would ignore

the persistent protection of the lord’s rights. Certainly the tenant’s hold on the land had become 

more secure: mort d’ancestor and novel disseisin ensured inheritance and gave his tenure robu

protection against the lord’s discretion or arbitrary behavior. The disappearance of the lord’s 

disciplinary authority, moreover, increased the alienability of the tenancy and allowed

make their own arrangements. By those measures the tenant’s control of the land had 

undoubtedly improved. The protection of the lord’s rights that Quia emptores provided, 

however, demonstrate that the government remained entirely willing to limit th

ecting both sides – the lord and tenant – of the old feudal relationship.  

By the beginning of the fourteenth century the complex web of interrelated and 

competing property rights was well established. Some of those rights, inheritance and dower 
 

31 18 Edward I, ch. 1. 
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especially, had grown out of the feudal relationship, from the lord’s obligation to his tenant’s 

widow and heir, and then solidified into law. The reinforcement of the heir’s rights that De

established complicated the situation. The strength of the fee tail eventually preserved the 

grantor’s limitation on the grant and made it perpetual. From the grantor’s perspective the 

limitation was an entirely reasonable provision to ensure that the land remained tied to the

line of descent; that was the grantor’s real interest and vital to the protection of women’s 

property rights especially. From the tenant’s perspective, however, that restriction limited the 

freedom with which he held the land and the benefits that he could derive from it. Quia emp

ensured that lords maintained the benefits that were due to them from the land. Since those 

claims complicated conveyance they encumbered the land and reduced the efficiency with w

the tenant could use it as a source of liquid wealth, and thus affected the family financially. 

Those claims, however, were products of social attitudes to protect the various interests involv

The heir, male or female, had claim to the inheritance, the widow had hers to dower from her 

husband’s estates, the lord maintained the traditional, incidental perquisites of lordship and the 

tenant enjoyed not only more secure tenure but enhanced alienability, subject to the claims o

others. Nowhere amid this complex was there tension between male and female beyond the 

preference apparent in the l

 donis 

 direct 

tores 

hich 

ed. 

f the 

ong tradition of primogeniture for the male heir among those equally 

istant from the decedent. 

ate 

 

d

 

Joint tenancy 

 Joint tenancies – land settled on two or more people who held the entirety of the est

together – further expanded women’s property rights in the later thirteenth and fourteenth 

centuries. Land settled on a husband and wife jointly, as with any joint tenants, belonged to both
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of them. Since the husband controlled all of his wife’s land during the marriage, however, their 

joint estate was, for all practical purposes, solely his while he lived. If the husband had alienate

the tenement, except by means of a final concord to which his wife was a party, as widow

could reclaim her seisin through a cui in vita writ.

d 

 she 

could 

th 

and and 

 the 

 

a 

as 

32 When either of the spouses died, the 

remaining spouse took complete control of the land as sole tenant. Joint tenancies, therefore, 

were a clear benefit to widows, who took control of the entirety of the estate rather than of the 

third part that they could have claimed as dower. Joint tenancies became particularly important 

in the context of marriage arrangements. Since both husband and wife held, a joint tenancy 

satisfy both families about the security of the newlywed couple. Joint tenancies in fee tail, 

moreover, and especially those limited to the issue of both husband and wife, ensured that only 

the main line of the new nuclear family benefitted from the grant. Throughout the late thirteen

century and the first half of the fourteenth century, joint tenancies settled on the husb

wife became increasingly popular and thus expanded the property rights of women. 

 Maritagium had fallen into disuse by the mid-to-late-thirteenth century because of a 

reliance on a monetary marriage portion that allowed for a variety of arrangements, among 

which was a joint tenancy. Maritagium had traditionally been land that the bride brought into

marriage. Generally that land had come from her father or brother to provide the newlywed 

couple a parcel of land on which to establish themselves. Such a grant was particularly useful

when the husband’s father still lived, such that the husband had not yet inherited his father’s 

land, or when the husband was a younger son and thus unlikely to inherit. Maritagium provided 

basic, independent household. That land, however, was effectively tied to the wife, since it had 

come from her family, and became hers alone if her husband died or if the couple’s marriage w

                                                 
32 Pollock and Maitland, Vol. 2, 102. 
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annulled.33 Biancalana has shown the way in which, during the thirteenth century, maritagium

became marriage portion: money that the bride’s family gave to the husband in lieu of land.
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34 

That marriage portion often in turn bought a joint tenancy settled on the husband and wife. By 

the end of the first quarter of the fourteenth century, Biancalana supposed, the typical marriage 

settlement involved monetary compensation from the bride’s family and land settled jointly on 

husband and wife from the groom’s.35 For wives whose husbands had not yet inherited, a joint 

estate was, as maritagium before it, more secure than the probability of dower. Without d

assensu patris (or, less frequently, ex assensu matris), the wife’s security as widow was 

uncertain. Her husband might well die before his father and thus never inherit, so that she woul

have no dower of the inheritance that had never fallen to her husband. Both maritagium an

joint tenancy gave the wife claim to land that would definitely be hers if she outlived her 

husband. The clear difference, however, was that maritagium was land from the bride’s family 

that was given along with her to her husband, while the marriage portion was sim

to ensure that some land was settled jointly on the couple.  

 Biancalana’s argument for the growth of the popularity of joint tenancies oversimplifi

the arrangements and overlooks the consequences. He casts joint tenancies, especially in the 

form of a fee tail settled on the husband and wife and the issue of their bodies begotten, as a 

replacement for dower ex assensu patris.36 This scenario, however, does not fit well with the 

pre-existing dynamic. Maritagium was a grant of land delivered with the bride to the groom. The 

dower provision, early on nominated at the church door, sometimes from the groom’s own lan

 
33 Biancalana, Fee Tail, 51. 
34 Ibid., 142. 
35 Biancalana, Fee Tail, 142. He dates the emergence of the change to marriage portions in money to the 1230s, but 
the completion of the shift from dower ex assensu patris to joint tenancy to the “second decade or so of the 
fourteenth century.” 
36 Biancalana very explicitly argues: “Part 1 discussed the double change from maritagium in land to marriage 
portion in money and from dower ex assensu patris to [joint tenancy].” Ibid., 182. 
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sometimes from his father’s lands with the father’s assent, was something of a counterpart to 

maritagium. Dower ensured the financial maintenance of the wife if her husband predeceased 

her. For the landless husband, especially the expected heir of his father, the provision might ofte

have had to come from his father’s lands. Because maritagium came from the bride’s family, it 

was hers, although it was under the control of her husband while he lived. If he predeceased her, 

however, she retained control of the land. Her heirs, male or female, whether or not her husband 

survived her, inherited the land. Maritagium remained in the wife’s line. Dower gave the w

a widow, nothing but a life estate in the land. It remained with the husband’s line. A joint 

tenancy, especially in the form of a fee tail to the husband and wife and the issue of their bodies 

begotten, more closely resembles maritagium than any form of dower. If the husband died

his widow took the whole for the remainder of her lifetime, and her heirs by her husband 

inherited when she died. If the wife died first the husband took the whole, but only his heirs by 

her could inherit; his heirs by a second marriage would have been barred from the inheritance. 

Although a joint tenancy in fee tail would have provided the widow with security, therefore, the

possible descent of the fee m

n 

ife, as 

 first 
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wife survived the husband. 

 Joint tenancies might therefore seem to have been a replacement for maritagium rather 

than for dower ex assensu patris. Cast as such, however, further complications arise. In additio

to the protection that it gave the bride if she were widowed, a principle benefit of maritag

was that it could revert to the bride’s family if her line ended. No homage was due from 

maritagium for three generations.37 That arrangement was necessary to preserve the possib

that land granted to a daughter in maritagium might someday rejoin the inheritance if the 

daughter’s line ended. After three generations, the sentiment seems to have been, the possibility
 

37 Baker, 310-11. 
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of extinction of the daughter’s line had become remote and the two branches of the family

become far enough removed that they were strangers to the main branch. In Biancalana’s 

formulation, however, the joint tenancy was a grant from the groom’s side of the marriage. If the

marriage portion in money was given with the express purpose of buying a joint tenancy

on the couple, either in fee simple or in fee tail, and that joint tenancy was the ultimate 

replacement for maritagium, the grant should have been made with a remainder to the bride’s 
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fa  Biancalana’s evidence, however, indicates that such a remainder was seldom the case

 The form of the grant determined the future descent of the joint tenancy. Biancalana 

argues that most of these joint tenancies were granted in fee tail.38 He undoubtedly means that

these grants were made in fee tail to the husband, wife and the issue of their bodies begott

That limitation would have pushed the fee back to the husband’s side of the family if the 

marriage was childless. A joint tenancy granted in fee simple to the husband and wife migh

allowed the fee to descend through the wife’s family. If she survived her husband the joint 

tenancy that they had would have become hers entirely. She would, therefore, have been seised 

of the tenement herself in fee simple, such that, when she died, the fee would have descended

her heirs rather than to the heirs of her late husband. If the joint tenancy were, as Biancalana

maintains, a replacement for maritagium, a grant in fee simple would have given the wife’s 

family at least some chance to recoup their investment. A grant in fee simple or, preferably, a

grant in fee tail with a remainder to the wife’s family could plausibly have been at least one 

replacement for maritagium. The apparent preference for a grant in fee tail, coming from the

husband’s line, makes such a replacement appear unlikely. Fees tail, moreover, could be in 

numerous different forms and contain several provisions for remaindermen and reversions. 

 
38 Biancalana, Fee Tail, 182. 
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Biancalana does not handle the various possibilities adequately. He simply accepts a cursory 

conclusion of a general preference for joint fees tail in marriage arrangements. 

 A grant to the husband and wife jointly, whether in fee simple or in fee tail, seems to be 

qualitatively different kind of settlement. Biancalana traces the beginning of the shift from 

maritagium to marriage portion to the 1230s and the addition of a joint tenancy to the marriage 

arrangement to the 1270s; that inclusion was not “typical or standard” until the second decad

the fourteenth century.

a 

e of 
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cy 

ut a remainder to 

the bride’s family similarly appears usually to have been of no possible benefit to her family, 

except for the security that it gave to her, which was no small consideration.41 

                                                

39 Change from the old pattern to the new pattern, therefore, took about a

hundred years to complete. If the purpose of a marriage portion in money was to buy a joint 

tenancy from the groom’s family, it only became the purpose about fifty years after it began to 

happen. Since dower ex assensu patris continued to be included in the arrangement after the 

addition of a joint tenancy, moreover, that joint estate was not a full replacement for dow

assensu patris. The timeline that Biancalana constructs makes the addition of the joint tenan

appear to be sui generis. Having converted to a marriage portion, the bride’s family had 

relinquished the possibility of recovering any of that wealth; it was a drain on the family’s 

fortunes that, once paid, was gone forever.40 The joint tenancy in fee tail witho

 
39 Ibid., 142. 
40 Biancalana does include examples of obligations to return the marriage portion of the marriage failed – the couple 
was not wed or was divorced – but such instances, although a concern, undoubtedly affected only a small minority 
of marriages. Ibid., 151. 
41 Biancalana provides no evidence that grants in joint fee tail typically included remainder interests for the bride’s 
family. Some certainly did; many did not. If the joint fee tail was even a partial replacement for maritagium such 
remainders would seem likely. 
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4.a Joint Feoffments of Husband and Wife in the Close Rolls 
(Annual Average)
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 Tenancies settled jointly on the husband and wife, moreover, were not limited to 

marriage arrangements. Figure 4a. shows the annual average of enrollments of tenancies settled 

on both the husband and wife, whether in fee simple or in fee tail.42 Both Biancalana’s survey of 

final concords and a survey of enrollments in the calendars of the close rolls show relatively high 

levels of joint tenancies through the mid-fourteenth century.43 Some of these joint tenancies 

certainly were part of marriage settlements. Those that Biancalana identifies as most probably 

part of the arrangement, however, are outnumbered by other kinds of joint tenancies from his 

own evidence.44 Many of the joint tenancies enrolled in the close rolls, moreover, were grants to 

the husband, wife and their son. Such grants might not have been marriage settlements since the 

couple already had a living child, although they could have been methods to ensure that an 

illegitimate child born before the marriage could succeed the father to the land as the surviving 

joint tenant since he could not inherit. Such circumstances must have arisen with some 

                                                 
42 The R2 value represents correlation between the actual volume and the trend line, which shows the trend more 
clearly. An R2 value of 1 would be a perfect match to the actual volume; any value above .7 indicates very strong 
correlation. 
43 Ibid., 192. 
44 Ibid., 182. Biancalana here refers the reader to Table 3.7; the information that he references, however, is contained 
in Table 3.8. 
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frequency. Increased flexibility to settle land jointly on husband, wife and child further ensured 

that members of the nuclear family, legitimate at common law or not, excluded more distant 

relations whom the common law would have recognized to be heir. Other grants, less clearly 

described as grants to the husband, wife and the husband’s son, could have been settlements in 

advance of a second marriage, the son mentioned having been the child of a previous marriage. 

In the latter possibility, although the wife would have a life estate, her issue would only stand to 

inherit after the death of her husband’s son of another marriage, providing that the son died 

without heirs of his own. That situation again mimics a dower arrangement, but is difficult to see 

in the context of a marriage portion. 

 The inherent inconsistencies reduce the strength of Biancalana’s argument. Joint 

tenancies certainly were beneficial to wives. They gave to the wife, as a widow, a more generous 

provision than she would have had by virtue of dower. Although her husband might have 

alienated the tenement during the marriage, the wife’s joint tenure allowed her to recover the 

land after his death. She might not have enjoyed immediate entry, but she did have a strong 

claim to the land that she could pursue in court. Joint tenancies, however, do not appear to be 

simple replacements of either maritagium or dower ex assensu patris. The former was a grant of 

land attached to the wife that remained in her family line. The latter was a provision from the 

husband’s family to sustain the wife as widow only and descended in his family line. A joint 

tenancy settled on both the husband and wife, whether in fee simple or in fee tail, more closely 

resembles dower ex assenu patris, but is qualitatively different by virtue of the possible descent 

of the estate. The timeline that Biancalana provides for the change, moreover, complicates the 

conceptualization of a joint tenancy as a replacement for either. The shift from maritagium to 

marriage portion, he maintains, had begun, if not completed, well before the appearance of a 
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joint tenancy as a typical inclusion in marriage arrangements. The provision of dower ex assensu 

patris continued well after joint tenancies had been introduced. What Biancalana lays out as an 

extended but linear transition from one pattern to another was a more complicated developmental 

process than his model allows. 

 The developments that Biancalana tracked were probably related, but not in the linear 

manner that he has suggested. He offered a few stipulations for any explanation of the change in 

marriage arrangements: “An explanation of the change in marriage settlement should explain 

both the change from maritagium to marriage portion and the addition of [a joint tenancy] to 

dower.”45 He is almost certainly correct to see a shift on the part of the bride’s family away from 

land and to money. The “addition” of a joint tenancy to dower, however, poses a problem. 

Elsewhere he is quite clear to argue that joint tenancies replaced dower ex assensu patris.46 

Here, however, he supposes that joint tenancies were added to dower, and that is what his 

evidence shows for the late thirteenth and early fourteenth centuries. The change from 

maritagium to a monetary marriage portion is undoubtedly related to the later addition of a join

tenancy to the marriage arrangement, but is probably not as directly involved in the addition of a

joint tenancy as Biancalana suspects. Joint tenancies were certainly valuable for marria

other arrangements, but the way in which they were used depended on the individual 

circumstances of the families involved. Marriage arrangements were, after all, negotiated 

between families to benefit both and crea

t 

 

ge and 

te social alliances. 

                                                

 The change from maritagium to marriage portion reflects the increasing monetization of 

transactions. On this point Biancalana is on relatively firm ground. His argument for how this 

change affected marriage arrangements, however, is less solid. He rightly questions why the 

 
45 Ibid., 144. 
46 Ibid., 182. 
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groom’s family, interested as they were in providing the means for the newlyweds to begin an 

independent household, should have preferred money to land. The answer, he supposes, was the 

increased indebtedness of landholders.47 Indebtedness could certainly explain why the groom’s 

family was willing to accept money in lieu of land: the groom’s father could grant his own land 

to the newlywed couple and use the money to pay his debts. The answer does nothing to explain 

why the bride’s family would willingly part with money rather than land.48 Another possibility 

satisfies both sides of the marital agreement. The groom’s family could easily have converted the 

marriage portion into land.49 In the old arrangement maritagium came from the lands of the 

bride’s family. In a new arrangement the marriage portion could have effectively purchased a 

part of the lands of the groom’s family or from outside both families.  

Both families might simply have preferred to purchase lands not already in their 

possession with which to provide the new couple a household. The land market had expanded 

throughout the thirteenth century, and quia emptores was probably both partially a result of the 

trend and an accelerant. A marriage portion in money might simply have meant that neither 

family needed to relinquish land to provide for the new couple. The arrangement had to satisfy 

both parties. They were, moreover, negotiating the circumstances under which to establish a 

collateral branch of both of their families: a new, third family from the two involved. In some 

circumstances the bride’s family probably gave more, in other situations the groom’s family did. 

Whatever the precise arrangement, whether the bride’s family gave land or money and whether 

the groom’s family used the money to replace the land that they granted to the groom or to 

purchase an altogether different parcel, the situation remained essentially the same. From a 

                                                 
47 Ibid., 149. 
48 Any suggestions that only the families of grooms were indebted, or that only families who had sons to marry were 
interested in repaying debts are, of course, terribly insufficient. 
49 Biancalana himself realized this possibility, although he dismisses it as a viable solution since he assumed that the 
landholder who was going to use the money to purchase land would have had no preference for money. Ibid., 149. 
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purely economic perspective, the substitution of money for land simply made the arrangement a 

bit more flexible and convenient for all parties. From a social perspective flexibility was a 

significant advantage to ensure arrangements that satisfied all families involved. 

 A far more interesting concern is why the bride’s family might have relinquished the 

possibility of recovering that investment. Maritagium could, at the extinction of the bride’s line, 

have rejoined the inheritance; a monetary marriage portion was gone forever. What the bride’s 

family was most interested in providing was support for her as a wife and inheritance for her 

children of the marriage. Customarily maritagium was not fully alienated from the inheritance 

until the fourth generation, and that limitation increased the chance that the land would revert to 

the inheritance. If the primary concern, however, was to establish the new couple without 

diminishing the inheritance at all, a marriage portion in money might have appeared more 

attractive even if it meant that the investment in the newlywed couple could never rejoin the 

inheritance. McFarlane argued that concern for maintaining the integrity of the inheritance had 

been the basis for the shift to a monetary marriage portion.50 Biancalana dismissed that argument 

because McFarlane had not demonstrated why the change happened when it did and because it 

did not explain the addition of a joint tenancy.51 His own argument for the increasing 

monetization of transactions probably explains the timing of the change. The shift came 

gradually throughout the thirteenth century. At the same time land increasingly became a more 

liquid source of wealth as a result of the protections that the common law gave to tenants. The 

ability to alienate more freely generated a much more vigorous land market in the thirteenth 

century. Nothing about the shift toward money in lieu of land for marital arrangements over the 

course of the thirteenth century is surprising.  

                                                 
50 K.B. McFarlane, The Nobility of Later Medieval England, (Oxford: Clarendon Press, 1973), 64. 
51 Biancalana, Fee Tail, 143. 
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That change satisfied both families in terms of actually providing for the couple. Both 

families were, after all creating a new, third family. Providing that new family with land that 

came from neither of the existing families, therefore, was a means to reinforce the independence 

of the couple. The arrangements reflect again the importance of the nuclear family and the 

diminution of a more extended family. Certainly the ties between the families, as the ties 

between the individuals, remained important. What the new family received, however, was land 

that was not encumbered by competing rights from either the bride’s or groom’s family.  

 

Conclusion 

 The expansion of joint tenancies, whether in fee simple or in fee tail, pulls together the 

developments of the thirteenth century. All of those developments had advanced the nuclear 

family, not the dominance of males over females. In some ways they certainly strengthened the 

rights of the tenant; in other ways they strengthened those of wives and heirs, both male and 

female. The addition of joint tenancies to a marriage arrangement Biancalana dates to the 1280s; 

that many such joint tenancies were fees tail probably reflects the changes enacted by De donis. 

Avoidance of feudal incidents was a constant problem in the later thirteenth century. The statute 

Quia emptores was enacted in 1290 to eliminate subinfeudation in favor of substitution to reduce 

the avoidance of feudal incidents that the creation of mesne lords made possible.52 Joint 

tenancies also tended to diminish the value of feudal incidents. If a husband was seised of a 

tenement in fee simple and died with an underage heir, the lord was entitled to wardship of both 

the lands and body of the heir until he came of age. The widow received her dower from the fee 

simple. If the husband and wife were seised jointly, however, the fee would have passed entirely 

to the wife when her husband died. The lord would then have had wardship of the body of an 
                                                 
52 Baker, 277. 
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underage heir, but the land would have remained with the wife. An increase in joint tenancies in 

the later thirteenth century, therefore, fits neatly with the prevailing interest of the period in 

avoiding feudal incidents and with the way in which Quia emptores limited the lord’s ability to 

prevent joint tenancies. Even after passage of the statute and the replacement of substitution for 

subinfeudation, a joint tenancy kept the land in the hands of the husband or the wife rather than 

the lord. It also eliminated the possibility that the lord might reject the husband and wife. Prior to 

Quia emptores the lord might have refused to accept joint tenants. Afterward his objection was 

gone. The statute facilitated joint tenancies and may be the reason that they appear to have 

increased substantially after 1290.  

Settlement of any estate on the new couple in fee tail was preferable to ensure the 

interests of both families. What they were arranging was maintenance of a new family line. The 

fee tail prevented complete alienation since the heir could bring an action in formedon to reclaim 

the fee after the father’s lifetime. Between issuance of the statute De donis in 1285 and the 

alteration of the law in 1312, only the interest of the children of the original grantee was 

protected. In 1312 Bereford CJCP argued that what the drafters of the statute had meant was not 

reflected in the wording of the statute itself; he extended the ability of the heir to recover an 

alienation of a fee tail to the fourth generation. After 1312, therefore, fees tail were more 

rigorously connected to the direct line than they previously had been. Biancalana’s detailed 

investigation of final concords, in fact, reflects the change: grants in fee tail nearly double for the 

decade 1311-20 compared to 1301-10, with the largest increase evident for fees tail settled on the 

husband and wife jointly.53 Bereford’s alteration of the law probably made fees tail much more 

attractive for marriage settlements because it extended the inalienability of the entail. Both 

families were interested in providing for the newlywed couple and their children, but their 
                                                 
53 Biancalana, Fee Tail, 189. 

 107



interest probably did not extend to the great-grandchildren of the couple. That the land that 

established the new household was granted in fee tail fits completely with the intention of both 

families. That the fee tail was settled on both husband and wife, moreover, reflects the interest of 

the bride’s family to ensure that she and her children were provided for in the marriage.  

 The joint estate, whether in fee simple or in fee tail, was an addition to women’s property 

rights. The dower provisions that Biancalana tracked continued to be a regular part of marriage 

arrangements until at least the early fourteenth century.54 The persistence of dower ex assensu 

patris even after the addition of a joint estate, however, seems to contradict the idea that the 

latter was a replacement for the former. The difference between the two kinds of estates noted 

above also indicates that the two were distinct kinds of settlement. Dower ex assensu patris, 

although it would presumably have descended to the husband as heir of his father, would not 

necessarily have been the inheritance of the issue of that marriage. If the husband, having 

produced issue, died before his father, the dower ex assensu patris would have become the 

inheritance of the husband’s father’s heir, who was not necessarily the late husband’s child. A 

fee tail settled on the husband and wife jointly overcame that situation and thus afforded to the 

wife’s issue of the marriage more security than dower ex assensu patris. The joint tenancy 

appears in this scenario, therefore, to be an addition, as Biancalana himself called it at one point, 

rather than a replacement, as his transitional model argues. 

 An increase of joint tenancies, however, might well have moderately reduced the social 

importance of dower. As joint tenancies became a more usual addition to marriage arrangements 

the provision of dower ex assensu patris might have been less important since she was secure by 

the joint tenancy. The joint tenancy ensured inheritance, assuming issue of the marriage, in a 

                                                 
54 Biancalana’s timeline is a bit unclear. The examples that he uses, however, generally date from the early 
fourteenth century. The elimination of dower ex assensu patris, he indicates, was the fourth stage of development, 
an indication that he saw the change early in the fourteenth century. Ibid., 157. 
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similar way that maritagium had before it. It need not have been a replacement for maritagium, 

as the marriage portion seems to have been, but a new development that addressed similar social 

concerns. The evidence does appear to support a general increase in joint tenancies from the later 

thirteenth century at least until about the 1370s.55 That increase would have reduced the 

importance of dower right overall, not simply of dower ex assensu patris, since it would have 

given widows access to property in addition to dower and inheritance. During the first half of the 

fourteenth century, in fact, the plea rolls indicate a moderate decline in the frequency of dower 

litigation.56 Part of that reduction of litigation was almost certainly the result of the increasing 

strength of the process that governed dower litigation: the frequency with which widows 

successfully claimed dower at common law reduced the likelihood that dower would be withheld 

and thus widows had to sue less often.57 That increasing strength is clear, and the reduction 

might well be mostly the result of that strength. If more land was held jointly by husbands and 

wives, however, the widow would simply have had less dower to pursue since, after her 

husband’s death, she would have held the entirety of those estates that she had held jointly with 

him. Grants in fee tail limited to the issue of both husband and wife, moreover, would have 

avoided the dower claim of a second wife. Given the expansion of grants of joint estates that 

Biancalana tracked for the early fourteenth century, coupled with the simultaneous decline of 

dower litigation at common law, the tantalizing hypothesis is that an increasing percentage of 

land was actually held by husbands and wives jointly. Although dower remained a strong 

property right of widows with secure process by which to recover, they might simply have had 

less dower to recover because they held more land jointly. In either case the strength of women’s 

property rights increased substantially during the thirteenth and early fourteenth centuries. 

                                                 
55 See above at page 101. 
56 http://aalt.law.uh.edu/ELHOv/Dower.html.  
57 Ibid. 
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 The possibility that a substantial portion of widows held in their own right property that 

they had held jointly with their husbands requires significantly more research to prove. Certainly 

the plea rolls for the later thirteenth and early fourteenth century could yield further evidence 

either to confirm or contradict the evidence that Biancalana has from final concords in the 

several counties that he investigated and the evidence from the calendars of close rolls. Such a 

finding would significantly alter the current understanding of the extent of women’s property 

rights in the early fourteenth century as well as the social importance of dower for the 

maintenance of widows. Many women were certainly wealthy heirs, and most widows of 

property enjoyed large allocations in dower. Joint tenancies plausibly augmented those holdings 

and expanded women’s property rights more than historians have hitherto taken into account. 

That possibility currently remains a hypothesis only, but a hypothesis that would make the 

changes of the later fourteenth and early fifteenth centuries that much more dramatic. Regardless 

of the amount of land held jointly, however, through the first half of the fourteenth century there 

was no dramatic tension between male and female property rights; women’s property rights 

simply became extremely strong.  

   



5. Securing Dower 

The common law developed a strong defense of dower right during the first legal system. 

Just as with property right in general for both men and women, from the late twelfth century 

through the early fourteenth century dower right became increasingly strong. The widow’s right 

expanded – perhaps more so than any other property right at common law. Before the common 

law she had relied on the provision that her husband’s lord made for her as part of his obligation 

to the man whom he had accepted as his tenant. The Assize of Northampton, by mandating the 

lord’s immediate acceptance of the heir’s homage, shifted the responsibility to render dower to 

the widow from the lord to the heir or his guardian. The husband nominated specific portions of 

his lands as dower for his wife when the couple wed. A husband without property could 

nominate portions of his expected inheritance with his father’s consent. If the husband made no 

specific allocation, the common law established that the widow was entitled to a third part of the 

lands that he held heritably when he married. In the early thirteenth century the claim extended 

to lands that the husband held heritably at any time during the marriage. By the middle of the 

thirteenth century the common law definition of a legitimate marriage expanded to include 

marriages made outside of the church. The widow, moreover, could only be barred from her 

dower if she were living in unreconciled adultery when her husband died.   

 The process at common law for a widow to claim her dower remained relatively 

straightforward throughout the period. Tenants had few recourses to resist dower right. As 

simple as the process was, however, medieval litigation could be an arduous and time-consuming 

process. Despite both the strength of the right itself and the clarity of the process to pursue it, 

some widows, just as any claimant of other property rights, spent years in court chasing parcels 
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of land that were theirs by right.1 Nominated dower, at least in the late twelfth century, had 

allowed the widow immediate access. Common law dower required an allocation by the heir or 

guardian before the widow’s entry was secure, and those allocations did not always take into 

account the entirety of the widow’s claim. Because of the extension of dower right to lands that 

the husband had alienated during the marriage, many heirs might not even have known precisely 

how much the widow was due. Even if they did know, the way in which dower right 

accumulated could leave the widow with claim to more land than the inheritance could support, 

particularly if the family was one of declining fortunes. A widow who outlived her husband and 

married another husband, or perhaps several other husbands successively, could amass 

considerable holdings, particularly if her husbands had been active in the growing land market. 

Coupled with her inheritance, if she had any, and with her maritagium, in addition to whatever 

lands she might have held jointly with her husband, dower could significantly enrich a widow 

and do so at the expense of the heir. Even if the widow herself might have been content to settle 

with the heir for less than the total amount of dower she could claim, nothing guaranteed that her 

future husband would not claim the land on her behalf.2 Once the widow remarried she became 

again a femme covert, legally covered by her husband, who could pursue her rights as vigorously 

as he would pursue his own. 

 The accumulation of dower could cause significant social tensions. The heir was, after 

all, temporarily deprived of at least a third part of his inheritance. Because the heir was not 

necessarily a male, however, the tension between widow and heir was not a tension between 

males and females but rather an intrafamilial dispute, although one that might well involve 

                                                 
1 See, for example, Palmer, The Whilton Dispute, passim. 
2 A widow could accept an allocation from the heir that satisfied her entire claim to dower and then surrender her 
right in exchange for a life estate or some other provision. Unless her claim was entirely satisfied, however, it 
remained in suspension until she, or a future husband, pursued it. 
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outsiders. The heir was bound to warrant the grants made by the deceased husband. Every 

grantee or purchaser of the husband was subject to the dower claims of the husband’s widow. 

They in turn looked to the heir to satisfy their loss. The tenant who found himself subject to a 

dower action properly vouched the heir to warranty. When the heir accepted, as he was bound to 

do if he had inherited sufficient land to compensate the tenant, that claim against the purchaser 

also became a dispute between the widow and heir.3 If the heir had nothing by descent, however, 

the tenant was still liable to satisfy the widow. Her claim was absolute. If the heir was underage, 

the widow’s claim fell to the guardian of the heir to satisfy. The guardian, however, might have 

been unwilling either to render dower or to satisfy a grantee. He might have been uncertain 

whether the widow’s claim was good against the land he held in wardship.4 Those tensions could 

diminish the advantages of strong property right and relatively simple procedure. Loengard is 

perhaps only a bit hyperbolic when she indicates that, because of the improved position of the 

widow, “disgruntled sons and stepsons, brothers-in-law, and lords continued to devise ways to 

redress the balance: by simple inaction, by negotiation, by collusive suit, by violence, if 

necessary.”5 Her words, however, are a bit revealing. Daughters and stepdaughters, as heirs of 

the late husband when no sons lived to inherit, might just as well have been “disgruntled” by the 

widow’s claim. The tensions between widow and heir were tensions defined by the relationship 

to the decedent, but not specifically gendered tensions. 

                                                 
3 For the heir’s responsibility to the tenant if the heir had by descent see, for example, Y.B. Trin. 9 Edw. 3, fo. 21a-
21b, pl. 9, http://www.bu.edu/phpbin/lawyearbooks/display.php?id=8204.  
4 See, for example, a case from 1335 in which the guardian was reluctant to specify whether the estate he held in 
wardship was fee simple or fee tail. The question was vital: if the estate was fee simple, the widow should recover 
her dower against the guardian; if the estate was fee tail, the heir could recover against her by formedon in the 
descender and she would lose thereby her dower. In this case the guardian probably did know whether the estate was 
fee simple or fee tail, but argued initially at least “that it was not for him to try whether it was in fee simple or in fee 
tail.” Y.B. Mich. 8 Edw. 3, fo. 67b, pl. 33, http://www.bu.edu/phpbin/lawyearbooks/display.php?id=8089.  
5 Janet Loengard, “Rationabilis Dos: Magna Carta and the Widow’s ‘Fair Share’ in the Earlier Thirteenth Century,” 
in Wife and Widow in Medieval England, ed. Sue Sheridan Walker, (Ann Arbor, M.I.:  The University of Michigan 
Press, 1993), 72.  
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The way in which dower made some widows particularly wealthy and that it did so at the 

expense of the heir undoubtedly created ample opportunity for disputes. Certainly most of those 

disputes never reached the common law courts; that many of them did is equally certain. Of 

those that did, however, many were merely procedural. The common law, during the first legal 

system, easily allowed compromise and reconciliation. The expansion of dower right to include 

lands that the husband had held during the marriage, but no longer held at the time of his death, 

complicated dower claims by involving the purchaser in the claim along with the widow and 

heir. The heir might well have been willing to satisfy the widow’s claim to the purchased land, 

but would not necessarily have wanted to settle without involving the purchaser in the process. 

Litigation in such circumstances therefore served to bring all of the parties together and to bring 

them together on record at an early stage of a settlement. The relatively low rate at which dower 

litigation, as with all litigation, actually reached active pleading and settlement reflects that use 

of the law as a tool, just as today, to facilitate settlements reached out of court. 

  

Development of dower to the mid-fourteenth century 

 Dower developed as a secure property right of widows during the first legal system. It 

derived ultimately from the feudal relationship as the lord’s obligation to allocate to his man’s 

widow a portion of the fee to maintain her during her widowhood. After the Assize of 

Northampton in 1176, however, that allocation by the lord transformed into a legal estate by 

operation of the law.6 The initial stages of that transformation shifted the allocation from the lord 

to the husband himself. In the early thirteenth century a husband generally identified a portion of 

his lands as the nominated dower of his wife at the church door at the time of the wedding. 

                                                 
6 Select Charters and Other Illustrations of English Constitutional History, ed. William Stubbs, 9th ed. (Oxford: 
Clarendon Press, 1913), 179-80. 
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Without a specific nomination of dower, the common law set the portion at a third part of the 

husband’s lands that he held by military service. By 1307 the common law allowed a widow the 

option to forgo her nominated dower to take instead her common law dower and thus expanded 

the percentage of land available to the widow.7 By the early fourteenth century the widow’s right 

was both firmly established and vigorously secure. Few reasons were possible defenses for 

withholding a widow’s dower, and the common law provided a relatively straightforward 

process by which a widow could pursue her claim. The relative simplicity of the process 

notwithstanding, a widow who sought the entirety of her common law dower could still be 

tangled in court for years against a recalcitrant tenant. Although her right was secure, therefore, a 

widow still faced the potential of rigorous litigation to claim what the common law considered to 

be hers. 

 Dower originated in the feudal relationship between lord and man. When the lord 

accepted the services of his man, he simultaneously undertook to protect and maintain his man’s 

widow and heir. That obligation, with respect to the heir, developed into a principle of 

inheritance.8 For the widow the lord’s obligation meant dower as a means to ensure the 

economic security of the widow, a security that came from her husband’s fee and at the expense 

of the heir, whose inheritance was temporarily diminished by the portion allocated to the w

The arrangement was, and continued to be, a provision for the widow herself rather than for he

to provide for her children, although it certainly also served that purpose. It was a benefit to her 

as wife rather than as mother. That principle was still evident in the fifteenth century when 

Cokayn JCP argued that whether a woman was too young or too old to have children, s

idow. 

r 

he was 

                                                 
7 Joseph Biancalana, “Widows at Common Law:  The Development of Common Law Dower to 1307,” (Paper 
presented at Harvard Law School, October 3, 1989), 87. 
8 For the development of inheritance from the feudal relationship see S.E. Thorne, “English Feudalism and Estates 
in Land,” 193-209; Palmer, “Origins of Property,” 5-8; Milsom, The Legal Framework of English Feudalism, 154-
86. 
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nevertheless endowable.9 The arrangement had been at the lord’s discretion and undoubtedly 

varied from one location to another, but the most common practice was for the widow to receive 

a third part of her husband’s lands. While the allocation remained the lord’s decision to make, 

custom prevented the development of a firm rule that applied consistently across the country. 

Local customs did develop that differ from the common law allocation of a third part. In Kent 

and some surrounding areas gavelkind entitled the widow to a full half of her husband’s lands; 

lands held by socage similarly gave the widow a half part.10 The general expectation, however, 

was that the widow should receive a third part of the lands that her husband had held by knight’s 

service. 

 By the late twelfth century the husband had both a moral and legal responsibility to 

endow his wife. A husband generally identified particular land of which he was heritably seised 

as his wife’s dower when they married. Such an allocation, made ‘at the church door,’ was the 

wife’s nominated dower and came from the lands that her husband held heritably when they 

                                                 
9 “Cokayn JCP: Possibility of issue is not the reason that gives wives dower, for if a man espouses a woman 100 
years old, she has no possibility of issue by nature, and yet she is endowable, and likewise if a man takes an infant of 
age 7 to wife, she cannot have issue, yet she is endowable, and the law is favorable to wives who ask dower, because 
by the law it is meant to be their living and sustenance. 
Hankford JCP: Before the age of 9, a wife will not have dower. Cokayn JCP denied this but agreed later.” 
Y.B. Mich. 12 Hen. 4, fo.1b-3a, pl. 3, http://www.bu.edu/phpbin/lawyearbooks/display.php?id=16187. Similarly in 
1385, in an action for assignment of dower, the parties joined issue on whether the wife had reached the age of nine 
before her husband’s death. Y.B. Hil. 8 Ric. 2, fo. Ames-229, pl. 20, 
http://www.bu.edu/phpbin/lawyearbooks/display.php?id=15117.  
Blackstone argued that the wife had to be at least nine years of age when her husband died and that “in Bracton’s 
time the age was indefinite, and dower was then only due “si uxor possit dotem promereri, et virum sustinere.” 
Blackstone, Commentaries, 104. Cf. Paul Brand, “‘Deserving’ and ‘Undeserving’ Wives:  Earning and Forfeiting 
Dower in Medieval England,” The Journal of Legal History Vol. 22, no.1 (April 2001), 8. Brand supposed that the 
wife had to “earn” her dower rather than “merit” her dower. His conclusion, without justification, was that the wife 
had to be capable of bearing children. An alternate interpretation of Bracton’s meaning is simply that she had to be 
old enough to be legitimately married according to the church, whose decision the legitimacy of marriages was. 
10 Maitland goes into the details concerning the origins and longevity of gavelkind. Pollock and Maitland, Vol. 2, 
270-2; and gavelkind as it applies to dower, 418.  
From the plea rolls the half part widow’s share from socage tenancy applied in at least some areas in Kent, Suffolk, 
Norfolk, Lincolnshire and Cambridgeshire.  Maitland includes the counties of Hereford, Hertford and Essex, as well 
as the towns of Nottingham, Oxford and Worcester as locations in which widows could claim a half as their dower 
by socage tenure.  Pollock and Maitland, Vol. 2, 422. 
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married.11 Glanvill maintained that the husband was bound by both ecclesiastical and secular law 

to endow his wife when they married.12 If the husband did not specifically nominate dower for 

his wife, therefore, the common law deemed that she was entitled to a third part of his lands, 

which was considered to be her ‘reasonable dower.”13 Glanvill also related that a husband could 

not allocate more than a third part to his wife.14 The early common law allocation of dower thus 

established a third part as both the reasonable portion for the widow and the upper limit of what 

she could receive. Dower was, after all, a temporary diminution of the inheritance. The widow 

had a life estate in the land that reduced the value of the inheritance for the heir. Any allocation 

greater than a third part might plausibly jeopardize the heir’s ability to render the services due to 

the lord. The limitation ensured that the heir had sufficient resources available to meet his 

obligations, while still providing adequate support for the widow. This allocation, moreover, 

came from the lands that her husband held at the time of the marriage. The common law at the 

end of the twelfth century accounted for the possibility, if not the likelihood, that a husband 

might acquire lands during the marriage. He was free to add to his allocation, subject still to the 

upper bound of a third part, but unless he had expressly included future acquisitions in his 

nomination of dower when the couple wed, the common law considered only those lands that he 

held at the time of the marriage to be subject to the widow’s claim of reasonable dower. If the 

wife accepted her husband’s nomination of dower, Glanvill instructed, she could not lawfully 

claim more thereafter.15 

 Some husbands, of course, married before they had land from which to endow a wife. 

Generally as part of the marriage arrangement the husband’s father undertook to allocate some of 

                                                 
11 Pollock and Maitland, Vol. 2, 418. 
12 Glanvill, 59. 
13 Ibid. 
14 Ibid. 
15 Ibid., 59-60. 
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his own property for his son to nominate as the wife’s dower.16 This arrangement, dower ex 

assensu patris,17 ensured that if the husband should die before he inherited land, the widow still 

had her provision.18 By the end of the thirteenth century dower ex assensu patris had become 

less common than it had been earlier in the century.19 It remained, however, a possibility, as did 

dower ex assensu matris.20 In 1367 Sybil Tremwyn claimed her dower against John de 

Swynnerton and others by virtue of the assent of her late husband’s mother.21 The six tenants 

were undoubtedly feoffees to the use of her mother-in-law and held the manor of Sardon of 

which Sybil claimed her third part. That the tenants claimed and were granted the view of the 

manor indicates that her husband had not died seised of the manor. He probably never had been 

seised, so that Sybil’s claim rested entirely on the assent of her husband’s mother.22 

 In the early thirteenth century the widow’s claim broadened. The reissuance of Magna 

Carta expanded the lands subject to dower. When Glanvill compiled his rules, common law 

dower applied only to those lands that the husband held at the time of the marriage. The original 

text of Magna Carta made no specific reference to the lands subject to dower. The versions from 

                                                 
16 In 1315 common pleas struggled a bit with whether the dower came from the husband or from the father. The 
father, in this instance, was the defendant. He had endowed his son’s future wife by his deed, but it was argued on 
his behalf that only the husband could endow, thus his deed was insufficient to have given the wife dower. Common 
pleas reserved judgment on whether the deed was merely evidence that the father had assented to the son’s 
endowment. The claimant widow offered, and was received, to aver by witnesses before a jury concerning the 
endowment. Y.B. Trin. 8 Edw. 2, fo. 41 SS 182-187, pl. 3, 
http://www.bu.edu/phpbin/lawyearbooks/display.php?id=4201. 
17 Dower from the father’s assent. 
18 For dower ex assensu patris see Biancalana, Fee Tail, 142, 144-5, 150-60. 
19 Ibid., 157. 
20 Dower from the mother’s assent. 
21 “Staffordshire – Sybil who was the wife of John, son of William Tremwyn, knight, seeks against John de 
Swynnerton and Edward his son, Roger de Bakewelle, chaplain, John de Rodbaston, chaplain, Richard de Wirleye 
and Katherine his wife, a third part of the manor of Sardon with appurtenances as dower etc. which the abovesaid 
John, son and heir of Emma, who was the wife of William Tremwyn, knight, late the husband of that Sybil endowed 
her of the assent and will of the abovesaid Emma, his mother, at the church door when they were married etc. 
And the abovesaid John, Edward, Roger, John, Richard and Katherine, by Robert de Derbaston their attorney, come.  
And they seek to have the view thereof.  Day is given to them here on the quindene of Michaelmas etc.”  
http://aalt.law.uh.edu/AALT1/E3/CP40no428/aCP40no428fronts/IMG_2210.htm. 
22 If the husband died seised of the tenement from which a widow claimed dower, the tenant(s) are not allowed the 
view. Pasch. 21 Edw. 4, fol. 22a, pl. 4, http://www.bu.edu/phpbin/lawyearbooks/display.php?id=20757.  
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1217 and 1224, however, provided that the widow should be entitled to dower from all lands that 

were her husband’s during his lifetime.23 Maitland suggested that the phrase was “loosely used 

and without any intention of changing the law laid down by Glanvill.”24 William McKechnie 

argued that the phrase was used clearly to indicate that the widow’s claim was valid only 

concerning lands of which the husband died seised. Later lawyers, he maintained, “had made 

[the words] an absolute protection to a widow against all attempts to lessen her dower by 

alienations granted without her consent during the marriage.”25Janet Loengard rightly points out 

that no one has argued for the most literal meaning: that the widow had a claim to any land that 

her husband held during his lifetime.26 Her interpretation of the wording is that the drafters were 

simply stating what was already accepted practice, if not the letter of the law, that men generally 

included acquisitions in the nomination of dower at the church door.27 And yet the change was, 

in fact, significant. As land became more liquid during the thirteenth century, the amount of land 

that passed into and out of a man’s hands increased. His widow accumulated dower claims to 

each of those parcels, and her right remained secure whether he continued to hold the land or not. 

By 1307 the changes had gone even further. Both Glanvill and the several versions of Magna 

Carta had specified that, if the wife had accepted her nominated dower, she could not thereafter 

claim any more than what her husband had allocated. Biancalana has shown that, by 1307, the 

courts had abandoned that provision as well.28  

                                                 
23 in vita sua, Magna Carta 1217, ch. 7.  
24 Pollock and Maitland, Vol. 2, 418-9.  
25 William Sharp McKechnie, Magna Carta, 2nd ed. (Glasgow: James MacLehose and Sons, 1905), 216. 
26 The formulation that Loengard facetiously suggests would have given the widow a claim to lands that her husband 
had held but had alienated before the marriage. Janet Senderowitz Loengard, “Rationabilis Dos: Magna Carta and 
the Widow’s ‘Fair Share’ in the Earlier Thirteenth Century” in Wife and Widow in Medieval England, ed. Sue 
Sheridan Walker (Ann Arbor: University of Michigan Press, 1993), 63. 
27 Ibid., 65. 
28 Biancalana, “Widows at Common Law:  The Development of Common Law Dower to 1307,” 87. Nominated 
dower, at least without the specific inclusion of acquisitions, as Loengard suggested, seems already to have been 
relatively rare by the early fourteenth century. The widow’s ability to reject nominated dower to pursue common 
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 Around 1250 the common law expanded the definition of a legitimate marriage. 

Nominated dower had to be identified at the church door. The church, however, did not require 

an official ceremony to constitute a legitimate marriage, but had come to accept the validity of 

marriages made by exchange of words of present consent.29 The common law had been reluctant 

to recognize such marriages, perhaps because of the property rights involved. Nevertheless the 

church was responsible for determining the validity of a marriage. By the mid-thirteenth century 

the church’s position carried the day, and the common law accepted marriages by words of 

present consent as legitimate marriages at common law. That shift to a broader definition of 

marriage at common law indicates the robust growth of the strength of women’s property rights 

in general: thereafter many more women were entitled to dower.30 

 By the beginning of the fourteenth century, widows had dower claims to substantial 

portions of the lands that had belonged to their husbands. Not all of the lands that a husband had 

held during the marriage were liable to dower. Lands to which dower appended had to be 

heritable. Lands that the husband held or had held only as life estates or for a term of years bore 

no dower right. The wife’s children by her husband, moreover, had to be capable of inheriting 

that land. To fulfill that requirement she need not have born children, but, if she did bear children 

by her husband, those children must have been able to inherit the land for dower to append. The 

restriction was not a biological limitation of either the wife or her children, but a limitation on 

the kinds of estates to which she had a claim of dower.31 After 1307, therefore, the full 

                                                                                                                                                             
law dower, therefore, might not have had a substantial effect on the volume of dower litigation. It does, however, 
reflect the trend to expand dower right even early in the fourteenth century.  
29 The church had adopted that position in the mid-twelfth century. For a treatment of the development and 
complications that could arise because of reliance on verbal contracts see Helmholz, 27-47. 
30 Brand, “‘Deserving and Undeserving Wives’,” 8. 
31 The limitation deals only with whether her children by her husband, regardless of whether she produced any 
children, could inherit the husband’s estate. That restriction is a matter of the kind of estate he held rather than any 
ability or deficiency of either the wife or child. 
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formulation for dower right was a claim to a third part of whatever lands the husband held at any 

time during the marriage that the widow’s children by him, if she produced any, could inherit.  

 The common law similarly reduced the reasons for which a wife could lose her dower 

right. Glanvill explained that if the husband alienated all or part of his wife’s dower and she 

contradicted the grant, she would lose that portion of her dower.32 Seemingly counter-intuitively, 

however, if she assented to his alienation, she maintained her right and could recover the land 

after his death because the courts accepted that she had been unable to contradict him during his 

lifetime and therefore, as a dutiful wife, had done nothing to attempt to stop his alienation of her 

dower. That situation made sense in the feudal context: the wife’s contradiction of her husband 

was, in effect, an injury against her lord and she thereby lost; her dutiful acceptance of his will 

preserved her right to recover after his death. That rule appears to have fallen into disuse 

relatively soon after Glanvill recorded it.33 She did not lose her dower right for adultery if she 

and her husband were afterward reconciled, although she did lose her right if, when he died, she 

was living in unreconciled adultery.34  

 All of the developments through the mid-fourteenth century indicate a strengthening of 

dower right that was completely in line with the general strengthening of women’s property 

rights. The common law protected a widow’s provision regardless of whether her husband had 

nominated dower. The determination that common law dower was a third part had begun as a 

limitation on what the husband could assign to his wife. By the beginning of the fourteenth 

                                                 
32 Glanvill, 60. 
33 None of the plea rolls included in this study have produced any hint that the rule was enforced in the fourteenth 
century or later, nor does the discussion of dower right from the earliest plea rolls include any instances. 
34 Blackstone, Vol. 2, 103; Brand, 8. This limitation might not have survived 1382. The Statute of Rapes seems to 
indicate that reconciliation with the husband would not restore dower right. See chapter 7 beginning at page 211. In 
practice, however, proving adultery against a widow who had reconciled with her husband might be a difficult 
proposition. If the wife eloped with another man, and her husband thereafter sued the man and won, and his wife 
returned, by the wording of the statute she should, by her actions, be barred her dower. Whether she actually would 
lose her dower in such a situation, however, or if she would only lose it by virtue of the earlier common law 
standard of living in unreconciled adultery when her husband died, is another matter. 
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century that restriction had become the bottom limit of what the widow could claim. In the 

interim the common law had accepted the validity of a broader range of marriages and thereby 

increased the number of women entitled to common law dower. After 1307 the widow could 

reject nominated dower in pursuit of the more generous common law dower. Virtually nothing 

that she did could destroy her property right, with the exception of utterly forsaking her husband, 

from whom her claim derived. If the husband was seised of a heritable estate during the marriage 

and the marriage was valid, neither the heir nor a grantee could legitimately withhold a widow’s 

dower. 

 

Common pleas dower litigation 

 Despite the strength of dower right, a substantial number of widows still had to 

rely on litigation to pursue their claims. The accumulation of dower, whether from multiple 

estates of a single husband, a single estate of several husbands or some combination of both, 

could make some widows quite wealthy. Dower, moreover, was only one form of female landed 

wealth: most wives would have brought maritagium into the marriage, or a marriage portion in 

money rather than land that could have been used to settle a joint tenency on her and her 

husband, and many women were certainly heirs in their own right. Dower was therefore only one 

possible means by which women could accumulate land. It has been, however, perhaps the 

primary focus of historians interested in land that women controlled. Barbara Hanawalt refers to 

dower as the widow’s “livelihood and perhaps her key to a future marriage.”35 Sue Sheridan 

Walker explained that “[f]or many the stakes in a dower plea might have been the widow’s 

                                                 
35 Hanawalt, “The Widow’s Mite,” 23. 
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economic survival, perhaps that of her children.”36 Joel Rosenthal suggested that dower “was 

meant to ensure her against the worst bite of the winter wind.”37  

Certainly dower was an important economic consideration for the widow, but it may not 

have been as vital as it sometimes appears. On average about 45% of widows who were involved 

in dower litigation in common pleas in the fourteenth and fifteenth century were already 

remarried by the time litigation began.38 Hanawalt has found that remarriage rates for widow 

litigants in London between about 1300 and 1450 ranged between one-third in the early 

fourteenth and early fifteenth centuries and one-half in the period after the Black Death, and 

sometimes as high as two-thirds.39 If dower litigation generally began relatively soon after the 

death of the husband, those remarriage rates probably underestimate the actual number of 

widows who remarried within a few years of a husband’s death.40 A substantial portion of 

widows, therefore, were not independent for long whether from choice or economic necessity.  

A widow could face considerable delay actually receiving the lands to which she was 

entitled by dower right. Litigation could well last for years, during which time the widow was 

without at least the portion of her dower that was the subject of the litigation. Although that 

portion did not necessarily represent the entirety of her dower, it was still a portion of it to which 

she was entitled but from which she did not benefit. Of the enrollments that actually record a 

resolution to litigation, moreover, few of them indicate any penalty applied to the recalcitrant 

                                                 
36 Sue Sheridan Walker, “Litigation as a Personal Quest” in Wife and Widow in Medieval England, ed. Sue Sheridan 
Walker (Ann Arbor: University of Michigan Press, 1993), 84. 
37 Joel Rosenthal, Patriarchy and Families of Privilege in Fifteenth-Century England, (Philadelphia: University of 
Pennsylvania Press, 1991), 186. 
38 Remarriage rates are covered in greater detail in chapter 6 beginning at page 177. 
39 Hanawalt, “The Widow’s Mite,” 36. 
40 Hanawalt indicates that the interval between probate of wills and initiation of dower cases demonstrates that 
litigation did follow the death of the husband relatively quickly. Litigation from common pleas seems to indicate 
that most litigation followed relatively soon after the death of the husband, although some litigation lagged the 
husband’s death by several years. See chapter 6 beginning at page 177. 
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tenant for having withheld dower.41 Although the widow certainly had something to gain by 

litigation, she might not have recovered all that she was promised by law. The longer litigation 

lasted, the less likely the widow’s chance was of recovering the full value of her dower. Various 

complications could have arisen during lengthy litigation. Some widows certainly died while 

waiting for resolution; some tenants certainly died as well, and the death of the tenant would 

have required litigation to begin anew against the new tenant. The widow might also have 

become concerned enough about either her chances of winning the case or her financial situation 

that she might have been induced to settle out of court. The delays, moreover, cost the widow in 

terms of both the money she spent to pursue the case and the revenue she lost by the detention of 

her dower. At some point she would have been better off to accept a settlement for less than the 

full value of her dower, but that she could receive immediately, rather than to pursue litigation 

that she might never win. Extended cases might also indicate that the widow’s claim or the seisin 

of her late husband was questionable, and the widow herself might have been responsible for 

delay in an effort to secure a settlement and avoid an outright loss.  

Many widows would have had powerful motivation to settle disputes out of court. Few 

widows probably wanted third parts of various scattered holdings, since such a collection would 

have been terribly difficult to manage. Most widows, therefore, would have been much better off 

and entirely amenable to settle for a single compact allocation that accounted for all of the 

various individual pieces. To achieve such a settlement, however, she had to pursue all of those 

pieces and bring together all of the tenants and the heir who was ultimately responsibly for 

rendering dower. With various claims and numerous interested parties, arrangement of a 

                                                 
41 The percentage of cases that reached judgment was relatively stable across the fifteen terms at an average of 8%. 
Trinity 1352 was exceptionally high at 18%; the remainder ranged between 4% and 12%. At any time only a 
relatively small percentage of any kind of litigation reached judgment. The levels of dower litigation that reached 
judgment are not in this respect unusual. 
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settlement was not always an easy proposition. Especially in claims that involved purchasers, 

part of the motivation for the litigation might also have been to record the dispute officially. 

Litigation at least forced all of the parties together. The vast majority of cases simply 

disappeared from the rolls before active pleading and certainly before judgment. The discrepancy 

between the volume of cases begun and the volume of cases that reached judgment reflects the 

frequency with which cases ended in settlement out of court. Some disputes probably ended 

because one of the parties died, but most ended because the parties reached some kind of 

agreement that satisfied the widow enough to halt her litigation and satisfied the other parties 

enough not to refuse outright to provide the widow with something. Then as now litigation, even 

the threat of litigation, could be a powerful tool to facilitate reasonably amicable settlements. 

The delay in some cases was the result of an early choice not to pursue litigation. Some 

widows were perhaps satisfied with whatever arrangements they had made. A new husband, 

however, might well have decided to press a dormant dower claim that his wife had not pursued. 

Although most dower litigation probably began relatively quickly after the husband’s death, 

speed might not always have been a concern. Some of the following cases indicate a delay in 

beginning litigation for as many as ten or twenty years after the husband’s death. Economic and 

familial considerations probably played a role in the decision to pursue or forgo litigation. Some 

widows certainly became members of the heir’s household rather than remarrying or remaining 

independent. Depending on the size of the claim and the wealth of the litigants, some claims 

might not have been worth pressing until financial troubles changed the economic consideration.  

Once litigation did begin in earnest, common procedural delays inevitably meant that 

almost all cases spent several terms in the common law courts, many of them a few years. Six 

cases from the second half of the fourteenth century lingered in the king’s court for at least five 
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years. Of those six, one continued for at least ten years. These cases demonstrate a variety of 

procedural and personal reasons that caused extensive delay. The cases come from the plea rolls 

for the later fourteenth and early fifteenth centuries. Because no legal doctrinal changes affected 

dower right or litigation procedure, none of the procedural details of these cases make them 

substantively different than litigation from the earlier fourteenth century.42 The changes that 

affected dower litigation after the Black Death were social changes: changes to the way in which 

people held land, but not changes to the letter of the law governing common law claims. 

Sue Sheridan Walker has referred to dower litigation as a “personal quest” of the widow 

to recover what was hers.43 “Quest” is an apt description for some of the litigation that occurred 

in common pleas throughout the fourteenth century. For some widows the process was certainly 

long and arduous. For many of them, however, the quest was not necessarily personal. The right 

was certainly the widow’s to claim, but often the party pressing the litigation was the widow’s 

new husband. Few of the widows involved in litigation were probably destitute. Widows with 

nothing on which to rely would have been more likely to settle out of court than to undergo the 

often lengthy process. Even in ideal circumstances litigation could last a year before the widow 

actually recovered the land. For those truly desperate for some provision, negotiation with the 

heir undoubtedly achieved some satisfaction, even if the land the widow recovered was not 

equivalent to her entire claim. Truly contested disputes more often involved widows who already 

had some form of economic support: a part of their dower, inheritance, land that they had held 

jointly with their husbands or a new husband to provide support. Few heirs, moreover, probably 

left widows absolutely destitute. Certainly some were unwilling to satisfy the widow’s claim 

                                                 
42 Some of the following cases clearly include feoffees to uses as tenants. Although the use was a post-Black Death 
device, the title that the feoffees to uses had was entirely consistent with pre-Black Death law. Despite the different 
social conditions, therefore, the legal issues in these cases are not substantively different than cases from the earlier 
fourteenth century. 
43 Walker, “Litigation as Personal Quest: Suing for Dower in the Royal Courts, circa 1275-1350.” 
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fully, but social pressures likely made it extremely difficult for an heir to leave a widow without 

any maintenance. Nevertheless many widows, with or without new husbands, vigorously pursued 

their full property rights through lengthy battles in the courts. The following cases highlight 

some of that lengthy litigation, the situations of the widows involved and some common causes 

of delay. 

Margery, widow of Richard Younge of Rothewell, brought a claim in 1352 against 

Agnes, widow of William Bretoun of Tekne, for a third part of four marks and ten shillings of 

rent, with appurtenances, in Tekne, Northamptonshire.44 Agnes essoined herself so that the third 

part was taken into the king’s hand and she was summoned again to appear on the octaves of St. 

Michael. Five years later, however, the case still had not been resolved. In 1357 the jury failed to 

appear, as it had several times before, and the sheriff was once again instructed to summon a 

jury.45 The delay appeared to have been related to the liberty of the honor of Peverel, in which 

the sheriff must have encountered some difficulty assembling a jury. 

Matilda, widow of Robert L’Engleys, claimed in 1357 against William L’Engleys, knight 

and son and heir of Robert L’Engleys, who had been vouched to warranty by William de 

Sandford, cleric, and John de Helton, brother and heir of Robert de Helton, late the parson of the 

church of Buston, a third part of the manor of Stirkeland, with appurtenances, except two bovates 

of land.46 William denied that Robert L’Engleys had been seised of the tenements in his demesne 

as of fee, either when he married Matilda or any time thereafter, such that he could endow her of 

the tenements. Matilda joined issue. The jury determined that Robert had indeed been seised, and 

the court awarded Matilda her dower, ordered that William compensate William de Sandford and 

John de Helton and amerced William. Five years later, however, the two were still engaged in 

                                                 
44 http://aalt.law.uh.edu/E3/CP40no370/bCP40no370dorses/IMG_6743.htm. 
45 http://aalt.law.uh.edu/E3/CP40no391/aCP40no391fronts/IMG_8082.htm. 
46 http://aalt.law.uh.edu/E3/CP40no391/bCP40no391dorses/IMG_8812.htm. 

 127

http://aalt.law.uh.edu/E3/CP40no370/bCP40no370dorses/IMG_6743.htm
http://aalt.law.uh.edu/E3/CP40no391/aCP40no391fronts/IMG_8082.htm
http://aalt.law.uh.edu/E3/CP40no391/bCP40no391dorses/IMG_8812.htm


litigation concerning Matilda’s dower.47 The second case perhaps concerned other tenements, 

but still demonstrates both the lengths to which the heir was prepared to go to withhold dower 

and the difficulty that widows faced recovering all to which they were legally entitled. The 13

enrollment merely records a continuation by virtue of essoin. 

62 

                                                

William and Agnes Skynnere began litigation in 1362 to recover a third part of one 

messuage, two carucates of land, twenty acres of meadow, twenty acres of woodland, sixty acres 

of pasture and sixty shillings of rent, with appurtenances, in Froyle, from the endowment of 

Agnes’s previous husband, Robert Husee, against Nicholas Husee, ostensibly the son of 

Robert.48 Nicholas claimed that Robert had not been seised of the tenements in his demesne as of 

fee, either at the time of the marriage or thereafter, such that he could endow Agnes. William and 

Agnes joined issue with Nicholas on Robert’s seisin. The jury found that Robert had been so 

seised and awarded dower to William and Agnes, as well as damages sustained by the detention 

of the dower. Ten years later, however, Nicholas had yet to recognize fully the judgment against 

him. In 1372 William and Agnes Skynnere reappeared against Nicholas in an effort to secure a 

writ of execution for the third part of the sixty shillings of rent that they had recovered in 1362.49 

In the interim Nicholas appears to have delivered the land itself, but remained recalcitrant with 

respect to the annual rents. No mention is made of whether Nicholas had satisfied the damages 

assessed against him for the original detention. 

Philip and Margaret Dauntesy were engaged in substantial litigation in the later 

fourteenth century. Their claim was based on the endowment of Margaret’s previous husband 

who, by the time the litigation appeared in common pleas, had been dead for about twenty years. 

Their litigation indicates both the procedural delay and the way in which the dower claims 

 
47 http://aalt.law.uh.edu/AALT4/E3/CP40no410/aCP40no410fronts/IMG_0352.htm. 
48 http://aalt.law.uh.edu/AALT4/E3/CP40no410/bCP40no410dorses/IMG_0517.htm.  
49 http://aalt.law.uh.edu/AALT4/E3/CP40no447/aCP40no447fronts/IMG_0253.htm. 
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themselves might be delayed for substantial periods of time. Dower litigation was, therefore, an 

ever-present possibility, a fact that must not have been lost on tenants. 

The Dauntesys appeared on the rolls for 1382 to continue their claim against William and 

Joan Bayford for a third part of the manors of Estmulle, Cretelestrowe, Felde and Lymynton, 

with appurtenances, in Hampshire.50 The Bayfords, as they had done earlier, then sought a view 

of the tenements in dispute. The case reappeared five years later, at which point the tenants again 

sought to have the view of the manors.51 The sheriff informed the court that the view had not 

been taken because John Jardin, bailiff of the liberty of Christchurch and thus responsible to 

arrange the view, had not yet done so. Even with a compliant sheriff, therefore, the 

complications caused by one of the many liberties in existence throughout the country were 

sufficient to stall litigation at a very early stage. The tenant’s request to have a view of the land 

was a procedural delay intended to ensure that all parties understood precisely the land in 

question, although there may have been no question at all about which parcel of land was meant. 

The view was a necessary precursor to any actual pleading. Even this relatively simple 

procedural matter, however, created the possibility for substantial delay.  

Simultaneously the Dauntesys were engaged in further litigation with the Bayfords. The 

litigants appeared in a second enrollment in 1387, for dower from unspecified tenements in 

Wiltshire, that was further postponed for default of the jury.52 Whether the Wiltshire tenements 

derived from the same endowment as the Hampshire tenements is unclear. The three manors 

from the previous claim had been the property of Margaret’s previous husband, John Broumore. 

Broumore, however, had not been Margaret’s most recent husband. Margaret, born Margaret 

                                                 
50 http://aalt.law.uh.edu/AALT6/R2/CP40no486/486_0611.htm.  
51 http://aalt.law.uh.edu/AALT6/R2/CP40no506/506_0812.htm. The request for the view, or rather that the court 
granted the request, indicates that the husband had not been seised in demesne when he died. 
52 http://aalt.law.uh.edu/AALT6/R2/CP40no506/506_0517.htm.  
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L’Engleys,53 had married John Broumore sometime in 1348. John Broumore died in 1361, and 

between his death and her appearance as Philip Dauntesy’s wife in 1382, Margaret had married 

Richard Comb, who had himself died by 1382. What Philip and Margaret Dauntesy were after, 

therefore, was dower from the lands of her first husband who had been dead for about twenty 

years when they first initiated the litigation.  

None of the cases give any indication of what might have been the cause for delay 

between the time of Broumore’s death and the beginning of the litigation. If Broumore had died 

in the recurrence of the plague in 1361-2, the confusion might have been sufficient for 

Margaret’s dower claim to have been forgotten. If she was not interested in pursuing litigation 

herself, Richard Combe might not have been sufficiently aware of the claim to press the issue. 

Philip Dauntesy, however, might well have had more interest in his wife’s dower claim than her 

prior husband. Philip seems to have been quite willing to take advantage of whatever claim he 

could make. The third part of the three manors was probably his primary concern; litigation for 

other lands that were perhaps not included in the first case came thereafter. It might also have 

been the case that Richard Combe had made some arrangement with the Bayfords for some 

alternative to Margaret’s dower that prevented any litigation. When Richard died and Margaret 

married Philip, that arrangement might not have been sufficient for Philip or it might no longer 

have suited the Bayfords.  

Regardless of the reason for the long interim between the death of Margaret’s first 

husband and the claim for her dower from his property, Margaret’s right persisted as a potential 

claim against the land and Philip took full advantage of that right. Their experience highlights the 

way in which a dower claim could remain dormant for decades, only to reappear when the 

                                                 
53 Margaret L’Engleys appears to have been related to Robert L’Engleys (see above at page 127). The relationship 
between the two is unclear, but they seem not to have been closely related.  
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financial circumstances made pursuit worthwhile. The Bayfords might well have assumed that 

Margaret had been satisfied with whatever dower she already had, and she might actually have 

been satisfied. Her new husband, however, seems to have been more than willing to pursue his 

wife’s claims as vigorously as possible. His financial situation might have provided the 

motivation. Regardless of the precise reason behind the delay, the claim likely came as 

something of a surprise to the Bayfords. Their experience was probably not an isolated case. The 

possibility for an accumulation of dower probably resulted in numerous claims, perhaps too 

small to press vigorously in good financial circumstances, that could appear years after the 

husband’s death when economic strain made pursuit of all property claims a more pressing 

concern. 

Robert and Matilda Morewod were also mired in substantial litigation for her dower. 

They began three separate cases in 1392. They claimed against Peter de Legesby, chaplain, John 

Thorlay and Adam de Rotherfeld, knight, reasonable dower from the lands and tenements of 

Thomas fitz Aleyn, Matilda’s previous husband, in Lincoln.54 They similarly sought reasonable 

dower from his lands in Ratheby in Lincolnshire against Thomas Eland of Ratheby55 and, in a 

separate case, against John Bussy, William, Humbe, parson of the church of Ratheby, Thomas, 

son of William de Maborthorp and John Wale, cleric.56 The first and third cases, given the 

appearance of several ostensibly unrelated tenants, are undoubtedly claims from a use. The third 

case ended sometime before 1397. Litigation against Thomas Eland, however, continued in 

1397. In that year Robert and Matilda Morewod claimed against him a third part of the manor of 

Ratheby as dower of Matilda.57 This claim might have been new and unrelated to the reasonable 

                                                 
54 http://aalt.law.uh.edu/AALT6/R2/CP40no526/526_0779.htm.  
55 Ibid. 
56 Ibid. 
57 http://aalt.law.uh.edu/AALT4/R2/CP40no546/aCP40no546fronts/IMG_0886.htm.  
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dower that they claimed in 1392. In the same term the first case continued. The sheriff had been 

ordered to summon John de Dirfeld of Lincoln, William and Joan Hunston de Foot and Agnes, 

Joan’s sister. Joan and Agnes were the daughters and heirs of William Snelleston of Lincoln. 

That group had been vouched to warranty by Thomas de Thorp of Tattershall, who was the 

cousin and heir of Roger de Tatersale, who himself had been vouched to warranty by Peter de 

Legesby, chaplain and one of the litigants in the 1392 case.58 In this context the couple claimed a 

third part of six messuages, with appurtenances, in Lincoln. The case was carried over since the 

sheriff did not send the writ. 

The circumstances of Joan de Warenne’s claim for her dower are particularly interesting, 

and the litigation that it caused demonstrate the way in which a relatively simple dower claim 

could involve numerous parties. In this case those parties were members of well-known and 

politically connected families. Joan was the daughter of Henri III, count of Bar, and Eleanor, 

herself the daughter of Edward I. Joan’s grandfather gave her in marriage to John de Warenne in 

1306.59 The marriage was an unhappy union and childless, and by 1309 Edward II had given 

Warenne permission to make as his heir whomever he chose, on the condition that he not 

disinherit any children that his marriage might still have produced. By 1313 Warenne had 

become increasingly displeased with his wife, and the king had her taken to live as his guest in 

the Tower of London. Warenne thereafter began living openly with his mistress, Maud Nereford, 

and that blatant adultery was the cause of his excommunication by the bishop of Chichester only 

months later. Warenne decided to pursue a divorce by claiming both that he had married Joan 

under duress and that he and Joan were related within the prohibited degrees of consanguinity. 

                                                 
58 http://aalt.law.uh.edu/AALT4/R2/CP40no546/aCP40no546fronts/IMG_0506.htm.  
59 For an overview of John de Warenne see Scott L. Waugh, ‘Warenne, John de, seventh earl of Surrey (1286–
1347)’, Oxford Dictionary of National Biography, Oxford University Press, 2004; online edn, May 2008 
[http://www.oxforddnb.com/view/article/28735, accessed 11 Nov 2013]. 
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Apparently for good measure, Maud also brought a suit in which she claimed to have 

precontracted a marriage with Warenne.60 Neither of his claims, however, nor Maud’s insistence 

that she was already married to Warenne, was successful in dissolving the marriage, and 

Warenne and Joan lived separately for the remainder of Warenne’s life. His strenuous attempts 

to secure a divorce must have given Joan some indication that recovery of her dower might be 

difficult. In 1344 Joan’s nephew, then count of Bar, died, and Joan returned to France to act as 

regent of the county of Bar. Warenne died three years later, never having reconciled with his 

wife, and left her nothing in his will.  

In 1352, the year before Joan returned to England after the capture of King John II of 

France, Joan de Warenne began litigation to recover at least a small portion of her dower. She 

claimed against Anne Despenser and Edward, Thomas, Hugh and Henry, her sons, a third part of 

two messuages, fifty-three and one-half acres of land and eight acres of meadow, with 

appurtenances, in Stamford, and against William, son of Richard de la Pole, William de la Pole, 

senior, and Michael de la Pole a third part of twenty-five acres of land and six acres of meadow, 

with appurtenances, in Stamford. All of the parties appeared by their attorneys.61 The de la Poles 

sought the view of the tenements in dispute. Anne, Edward and Hugh claimed to hold nothing of 

the tenements, and Thomas and Henry vouched their mother to warranty. Although she was 

included among the litigants, they vouched her to warranty to ensure that she assumed the 

liability for the claim. Since Anne was not actually present in court, the case was carried over so 

that she could be properly summoned to warrant her sons. Joan subsequently appeared in 1357 

                                                 
60 The double allegation is intriguing. Helmholz has argued that, although consanguinity could be grounds for 
divorce, the church courts were extremely reluctant to dissolve a marriage based on consanguinity alone. They were 
more likely, however, to declare a marriage invalid when one spouse had precontracted another marriage. Warenne, 
it seems, was willing to pursue whichever option had the best chance. Helmholz’s analysis indicates that the 
precontracted marriage ought to have been the more successful option. See R.H. Helmholz, Marriage Litigation in 
Medieval England (Cambridge: Cambridge University Press, 1974), 76-87. 
61 http://aalt.law.uh.edu/E3/CP40no370/aCP40no370fronts/IMG_6289.htm.  
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when she claimed against Robert Herle, knight, Henry Grene, knight, William de Burgh, cleric, 

and John de Newenham, cleric, a third part of the manor of Gretewell, with appurtenances, in 

Lincolnshire.62 The four men, undoubtedly feoffees to a use, vouched Ralph Basset to warranty, 

and that case was also thereby delayed. Joan died in 1361, likely still engaged in litigation to 

claim her dower from a husband who had been dead for more than a decade. 

Margaret de Mauny found herself forced to claim her dower in the king’s courts twice 

during her lifetime. Perhaps more than any other of the litigants studied here, she represents the 

extraordinarily wealthy woman whom dower right further enriched. Born Margaret Brotherton 

she was the eldest daughter of Thomas of Brotherton, first earl of Norfolk and the eldest of 

Edward I’s sons by his second wife.63 Margaret married John de Seagrave in 1335. Three years 

later she inherited a purpart of her father’s estates and titled herself countess of Norfolk;64 she 

eventually recovered the half that had gone to her sister, Alice, when Alice’s line ended. Early in 

the 1350s Margaret was arrested for having broken the king’s ban on travel as she was on her 

way to Rome to secure a divorce from Seagrave. Her marriage ended shortly thereafter when 

Seagrave died in 1353, and his death left her in possession of significant portions of his estate 

that she had held jointly with him. Less than a year later she married Walter de Mauny, marshal 

of the king’s Marshalsea, although she did so without the king’s license, for which offense the 

king temporarily both seized her lands and imprisoned her. Mauny himself was already wealthy. 

He had served the king abroad in the war with France, including at the siege of Calais, and held 

lands at Calais and in Gascony. He remained closely involved in the war effort and the 

                                                 
62 http://aalt.law.uh.edu/E3/CP40no391/aCP40no391fronts/IMG_8034.htm.  
63 For a more complete overview of Margaret de Mauny see Rowena E. Archer, ‘Brotherton , Margaret, suo jure 
duchess of Norfolk (c.1320–1399)’, Oxford Dictionary of National Biography, Oxford University Press, 2004; 
online edn, Jan 2008 [http://www.oxforddnb.com/view/article/53070, accessed 11 Nov 2013]. 
64 She styled herself countess marshal in reference to her father’s hereditary office of marshal of England although 
she did not inherit the office. She did, however, claim the right to perform the duties of the office at Richard II’s 
coronation. After her grandson had been created duke of Norfolk in 1397, she was elevated to duchess. Ibid. 
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diplomacy that accompanied it.65 His death in 1372 further enriched Margaret, who was by then 

among the wealthiest women in England. 

In 1357 Walter and Margaret de Mauny claimed a third part of the manor of 

Alkemondebury, with appurtenances, in Alkemondebury and Weston, in Huntingdonshire, 

against John, son of John, and Elizabeth de Moubray.66 Margaret’s claim was based on the 

endowment of her previous husband, John de Seagrave. John and Elizabeth appeared by their 

guardian and vouched themselves to warranty. Represented by their guardian, the Moubrays 

hoped to vouch themselves in an attempt to postpone the litigation until they were of age to 

answer the claim. Walter and Margaret argued that the Moubrays ought not to be admitted 

because they were the same persons against whom they claimed. The Moubrays countered that 

John de Seagrave had enfeoffed them both and the heirs of their bodies of the manor from which 

Walter and Margaret claimed dower. They were thus acting as grantee tenants in tail vouching 

themselves as warrantors: Elizabeth as heir of Seagrave and John as her husband. The court 

agreed with the principle67 and ordered the sheriff to summon John and Elizabeth to appear on 

the octaves of St. Michael. No record of the case follows that entry. Twenty years later, however, 

Margaret was in the king’s court again, this time appearing as a sole widow. Walter had died in 

1372, and sometime thereafter Margaret had initiated a claim against Guy de Bryan, knight, for 

dower from lands that Mauny had held in Kent.68 Margaret, who had inherited significant wealth 

in her own right, was further enriched by dower from two wealthy husbands. She, along with 

                                                 
65 Jonathan Sumption, ‘Mauny , Sir Walter (c.1310–1372)’, Oxford Dictionary of National Biography, Oxford 
University Press, 2004; online edn, Jan 2008 [http://www.oxforddnb.com/view/article/17985, accessed 1 Dec 2013]. 
66 http://aalt.law.uh.edu/E3/CP40no391/bCP40no391dorses/IMG_8838.htm.  
67 For a similar situation in which tenants vouched themselves to warranty see Y.B. Pasch. 19 Edw. 2, fo. 667, pl. 
17, http://www.bu.edu/phpbin/lawyearbooks/display.php?id=5842.  
68 http://aalt.law.uh.edu/AALT4/E3/CP40no466/bCP40no466dorses/IMG_0758.htm.  
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Joan de Warrene, benefitted substantially from dower, and yet spent years in common pleas 

pursuing her right. 

 The analysis here handled fifteenth century dower litigation in the court of common pleas 

during Trinity term in ten year increments rather than the five year increments used for the later 

fourteenth century. No determination is available, therefore, concerning litigation that lasted 

more than five years but less than ten for the first half of the fifteenth century. Given the lower 

levels of litigation in the fifteenth century, however, the number of cases that lasted more than 

five years is probably negligible. Pomeroy v. Scrope, handled in more detail in the following 

pages, lingered in common pleas for six years before being brought to king’s bench for review. 

No case that lasted more than ten years in common pleas during the fifteenth century has 

appeared in the data.  

A single instance of the same litigants appearing as claimants in different dower cases in 

the fifteenth century has emerged. In 1402 John and Joan Pelham claimed against Thomas 

Mumpre a third part of the manor of Chiltyngton in Sussex as Joan’s dower from the endowment 

of her previous husband, Hugh la Zouche, who had died in 1399.69 Thomas Mumpre defended 

against the claim by pleading that Hugh la Zouche had not been seised of the manor when he 

married Joan, or at any time thereafter, such that he could endow her thereof. The case went to 

the jury on the issue of Hugh la Zouche’s seisin. The Pelhams were also in court in 1412 to claim 

against Thomas Mounpilers, Hugh Burnell, knight, and Joyce, his wife and cousin and heir of 

Hugh la Zouche, who were joined to Thomas to respond to the Pelhams.70 That second 

appearance merely records a jury continuance for the case, which must have begun sometime 

after Trinity term 1402 and certainly before 1407. Joyce Burnell died on January 1, 1407, and 

                                                 
69 http://aalt.law.uh.edu/H4/CP40no566/bCP40no566dorses/IMG_1306.htm.  
70 http://aalt.law.uh.edu/AALT4/H4/CP40no606/aCP40no606fronts/IMG_0211.htm.  

 136

http://aalt.law.uh.edu/H4/CP40no566/bCP40no566dorses/IMG_1306.htm
http://aalt.law.uh.edu/AALT4/H4/CP40no606/aCP40no606fronts/IMG_0211.htm


later that month Hugh la Zouche’s feoffees quitclaimed to Hugh Burnell all of his lands.71 

Pelham himself was a notable figure in Sussex. John of Gaunt had made him constable of 

Pevensey Castle in 1393, and he later served on various royal commissions, represented Sussex 

in Parliament and served as sheriff of Sussex with Surrey in 1401-2. By 1404 he was joint keeper 

of the bishopric of Winchester’s temporalities and later became keeper of the New Forest and 

chief steward of the duchy of Lancaster estates south of the Trent. Henry IV granted him the 

duchy estates in Sussex in 1409.72 The addition of Joan’s dower from the lands of Hugh la 

Zouche would have contributed to what was already an impressive collection of lands under his 

control. 

The foregoing cases demonstrate myriad possible delays inherent in dower litigation. 

Some of those delays were procedural, but others were part of an overall litigation strategy. The 

delays do not necessarily indicate any flaw in litigation. For many of the litigants the goal still 

remained some amicable settlement between the parties rather than a definite judgment of the 

court. Delay could serve that end. Certainly most tenants wanted to avoid an outright loss in 

court. Some claimants, however, would also have wanted to avoid even the possibility of loss. 

Because of the complexity of tenure by the later fourteenth century, the husband’s seisin in many 

of these and other cases must have been legitimately contested among the litigants themselves. 

That situation would have been worse if the party actually pressing the claim were the new 

husband of the widow. Opportunity for settlement allowed the parties to reach an understanding 

between themselves, ease the social tensions and maintain a semblance of good relations. 

  

                                                 
71 http://www.nationalarchives.gov.uk/a2a/records.aspx?cat=2189-bcm_4&cid=4#4.  
72 For a more complete summary of John Pelham’s biography see Julian Lock, ‘Pelham, Sir John (d. 1429)’, Oxford 
Dictionary of National Biography, Oxford University Press, 2004 [http://www.oxforddnb.com/view/article/21793, 
accessed 1 Dec 2013]. 
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Error cases 

Error cases from the court of king’s bench further illustrate the possibilities for delay 

inherent in dower litigation and the complexity of the competing rights at stake. Relatively few 

such cases exist, and they are, by definition, exceptional. The process for error cases began, as 

did almost all dower litigation, in common pleas. King’s bench operated, in these scenarios, as 

an appellate court in which the party who lost in common pleas could challenge the judgment on 

the basis of some error either of law or fact. The justices of king’s bench then ordered that a full 

record of the proceedings in common pleas be assembled and forwarded to them for review. The 

common law clerks had therefore taken the trouble to collect together into a single record the 

various stages of common pleas litigation for these dower cases. Although the cases are by their 

nature extensions of standard procedure, they do offer some indication of the kinds of problems 

that possibly, if not likely, could affect common law litigation, and they provide some further 

details about both litigation strategy and the underlying situation of the litigants.  

Perhaps the most remarkable characteristic of these error cases is the possible duration of 

litigation. Common law procedure to recover dower had been well established by the mid-

fourteenth century. The strength of the widow’s right and the relatively limited possibilities for 

the tenant to challenge the claim had created circumstances in which widows with valid claims 

were unlikely to lose outright.73 Regardless of the likelihood of her eventual victory, however, a 

widow could face substantial and costly delay. The error cases from king’s bench in the later-

fourteenth and early fifteenth century indicate litigation that lasted between one and twenty-one 

years; the average duration of these highly contested cases is more than eight years.74 The 

                                                 
73 See above at page 121. 
74 Edward III:  1 year, http://aalt.law.uh.edu/AALT1/E3/KB27no338/aKB27no338fronts/IMG_0179.htm;  
Richard II:  3 years, http://aalt.law.uh.edu/AALT2/R2/KB27no476/aKB27no476fronts/IMG_0422.htm; 
Henry IV:  3 years, http://aalt.law.uh.edu/H4/KB27no602/aKB27no602fronts/IMG_0197.htm; 

 138

http://aalt.law.uh.edu/AALT1/E3/KB27no338/aKB27no338fronts/IMG_0179.htm
http://aalt.law.uh.edu/AALT2/R2/KB27no476/aKB27no476fronts/IMG_0422.htm
http://aalt.law.uh.edu/H4/KB27no602/aKB27no602fronts/IMG_0197.htm


lengthy litigation that these error cases demonstrate aligns with the data from non-error common 

pleas litigation that reveal several cases lingering in the courts for many years. The cases from 

both sources represent a relatively small percentage of the litigation in progress in the courts, but 

are common enough that the possibility of lengthy litigation must have crossed the minds of the 

parties involved. Lengthy litigation was an expected burden of all common law litigation at that 

point. Successful litigation, therefore, required a combination of both favorable factual 

circumstances for a valid claim and diligence to withstand the possible delays. Despite the 

relatively straightforward process, success in the common law courts was never assured. 

 

Faucomberge v. Abbot of Welbeck 

 Because the widow’s dower claim extended to include lands that her husband had 

alienated, grantees could easily find themselves the target of the dower litigation. Ideally the heir 

warranted the decedent husband’s grant and thus protected the grantee from loss occasioned by 

the dower claim. If the heir had any land from the husband in fee simple by descent, the heir was 

bound to compensate the feoffee. By the mid-fourteenth century, however, it was no longer 

uncommon for the heir not to inherit anything from the decedent in fee simple. In such a 

situation, the late husband’s grantee was liable to render dower to the widow, but could not count 

on compensation from the heir. The social tensions that such circumstances created implicated 

the family, but had nothing to do with particular gender tensions. 

 Faucomberge v. Abbot of Welbeck centered on a widow’s dower claim, but quickly 

became a dispute between her husband’s grantee’s grantee, in this case an abbot and his church, 

                                                                                                                                                             
Henry IV:  6 years, http://aalt.law.uh.edu/H4/KB27no558/aKB27no558%20fronts/IMG_0045.htm; 
Edward II:  10 years, http://aalt.law.uh.edu/E2/KB27no196/aKB27no196fronts/IMG_0198.htm; 
Henry IV:  12 years, http://aalt.law.uh.edu/H4/KB27no603/aKB27no603fronts/IMG_0089.htm; 
Henry IV:  21 years, http://aalt.law.uh.edu/H4/KB27no594/aKB27no594fronts/IMG_0182.htm. 
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and the heirs, two married daughters. The case began in common pleas in 1343 and was heard 

also in king’ bench the following year because of an allegation of error. In common pleas Ellen, 

the widow of Henry de Faucomberge, claimed a third part of the manor of Enkenay, one hundred 

and twenty acres of land and divers other lands with appurtenances in Enkenay and Holbek next 

to Enkenay in Nottinghamshire against the abbot of Welbeck.75 The abbot advanced that Henry 

de Faucomberge had granted the manor and lands by his charter to John de Hothum, then bishop 

of Ely. The abbot presented the charter, dated September 2, 1328, that attested to Faucomberge’s 

grant to the bishop.76 The bishop thereafter granted the manor and lands by final concord to the 

abbot and the church of St. James at Welbeck.77 The abbot further produced and presented his 

part of the concord made between himself and the bishop and vouched to warranty the daughters 

of Henry de Faucomberge, along with their husbands, as the heirs of Henry.78  

The abbot’s vouching of Henry’s daughter shifted the focus of the dispute away from the 

widow’s claim for dower. Thomas and Alice de Redeness and Fulk and Isabel le Constable, the 
                                                 
75 Ellen who was the wife of Henry de Faucomberge by Thomas de Thwayt, her attorney, presented herself on the 
fourth day against the abbot of Welbeck [concerning a plea for] a third part of the manor of Enkenay, two mesuages, 
one hundred and twenty acres of land, forty acres of meadow and twelve acres of woodland with appurtenances in 
Enkenay and Holbek next to Enkenay with appurtenances [sic] in the abovesaid county of Nottinghamshire as dower 
etc., from the endowment of the abovesaid Henry, late her husband, etc. 
http://aalt.law.uh.edu/AALT1/E3/KB27no338/aKB27no338fronts/IMG_0179.htm.  
76 And the abbot by John de Shirewode, his attorney, came and said otherwise that the abovesaid Henry, late the 
husband etc., by his charter gave and granted and by his charter confirmed to the venerable father John de Hothum, 
then bishop of Ely, the abovesaid manor and tenements with appurtenances whereof etc., to have and to hold to the 
same bishop and his heirs and assigns in perpetuity, and obliged himself and his heirs to warrant the same bishop 
and his heirs and assigns in perpetuity. And he proffered here the abovesaid charter that attests to the same, whose 
date is at York the last day of the month of September in the second year of the reign of the lord king now. Ibid. 
77 And afterward on Monday next after the feast of St. Martin in the third year of the reign of the lord king now 
before William de Herle and his associates then the justices itinerant in the abovesaid county at Nottingham, a 
certain fine was levied between the same abbot, claimant, and the abovesaid bishop, deforciant, concerning the 
abovesaid manor and tenements whereof etc. And concerning other tenements, etc. Whereof a plea of their covenant 
was between them, to wit, that the same bishop recognized that manor and tenements with appurtenances to be the 
right of the same abbot and his church of St. James Welbeck and he rendered them to him etc., to have and to hold to 
the same abbot and his successors and his abovesaid church in perpetuity. Ibid. 
78 And he proffered here his part of the abovesaid fine that attests to this. And in that form the abbot and the assigns 
of the same bishop otherwise vouched thereof to warranty Thomas de Redeness and Alice his wife and Fulk le 
Conestable and Isabel his wife, daughters and heirs of the abovesaid Henry, summoned in the abovesaid county of 
Deryshire and in the county of Ely, which certain Thomas, Alice, Fulk and Isabel came by the summons made to 
them in the abovesaid county of Derbyshire. And they asked that the abovesaid abbot show the court by what he 
wanted to bind the same Thomas, Alice, Fulk and Isabel, as daughters and heirs of the same Henry, to warranty. 
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wives appearing as the heirs of Henry de Faucomberge, answered the summons and argued that 

nothing had descended to them by inheritance of Henry by which they should be bound to 

warrant the abbot.79 The abbot countered that they had indeed inherited lands and tenements in 

fee simple at Burleburgh in Derbyshire and Catfosse in York. The two parties, the abbot and the 

heirs, joined issue on that inheritance. Ellen immediately sought seisin of her dower, and the 

court decided in her favor that the abbot should render her dower to her.80 Just as the abbot could 

not escape rendering dower to the widow, despite the recalcitrant heirs, neither could the heirs 

escape their obligation to compensate the abbot. Ultimately they failed to appear to defend 

against the abbot’s claim and the court ordered lands to the value of the third part that Ellen had 

claimed to be taken from the heirs to compensate the abbot for his loss.81  

None of the litigants appeared to object at all to the widow’s claim. Her dower right, 

relatively early in the reign of Edward III was secure and well respected. The real tension in the 

case was between the abbot, who was himself the grantee of a grantee, and the heirs. The abbot 

had little to do with the widow or her family. He was drawn into the dispute merely because he 

happened to be seised of the land from which the widow claimed her dower. His right to the land 

derived from a grant from the John de Hothum, bishop of Ely, who had been the recipient of a 

                                                 
79 And the abovesaid Thomas, Alice, Fulk and Isabel as heirs of the same Henry’s blood have nothing by hereditary 
descent in fee simple of the abovesaid Henry, and protesting that they had an action to petition for the abovesaid 
manor and abovesaid tenements by writ of formedon, to warrant the same abbot the abovesaid third part with 
appurtenances etc. and render to the abovesaid Ellen her abovesaid dower etc. 
http://aalt.law.uh.edu/AALT1/E3/KB27no338/bKB27no338dorses/IMG_0167.htm.  
80 And the abbot said that the abovesaid Thomas, Alice, Fulk and Isabel here, to wit on the octaves of the 
purification of the blessed Mary next before when that abbot vouched the abovesaid Thomas and others to warrant 
etc. they had lands and tenements at Burleburgh in the abovesaid county of Derbyshire and at Catfosse in the 
abovesaid county of York that descended to them of the abovesaid Henry de Faucomberge, father of the same Alice 
and Isabel in fee simple whereof etc. And concerning this he put himself on the countryside. And the abovesaid 
Thomas and Alice similarly. And on this the abovesaid Ellen instantly sought seisin of her abovesaid dower be 
adjudged to her. Therefore it is considered that the abovesaid Ellen recover thereof her seisin against the abovesaid 
abbot. http://aalt.law.uh.edu/AALT1/E3/KB27no338/bKB27no338dorses/IMG_0167.htm.  
81 Thomas, Alice, Fulk and Isabel on the fourth day, solemnly called, did not come. And on this the abovesaid abbot 
sought execution [of judgment] etc. And let him have it etc. 
http://aalt.law.uh.edu/AALT1/E3/KB27no338/aKB27no338fronts/IMG_0181.htm.  
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grant by the deceased husband, thus the abbot’s familiarity with Henry de Faucomberge and his 

family was negligible as far as the evidence indicates. His experience here, however, 

demonstrates well the way in which a grantee, or perhaps an unwary purchaser, might find 

himself the subject of a dower claim from an unknown widow. It further shows the 

complications possible in dower litigation because of the way in which the widow’s claim 

involved not only the tenant but the heirs as well. 

The heir’s obligation to warrant an ancestor’s grant ought to have protected the abbot. 

The widow claimed dower from the land of which her husband had been seised, but the burden 

was supposed to be borne, as far as was feasible, by the inheritance. The heir’s obligation to 

grantees contributed to the growth of a land market after the development of property rights. 

That obligation helped to keep familial disputes in the family and limit the extent to which 

competing claims affected non-familial grantees and purchasers. The complexity of property 

rights by the early fourteenth century, however, had undermined the security that the heir’s 

warranty provided to purchasers. Many of the real disputes in dower cases had little to do with 

the dower itself. As in Faucomberge v. Abbot of Welbeck, the real dispute was between grantees 

and heirs and concerned who would ultimately bear the burden of rendering dower. Intrafamilial 

tensions might have played a role; recalcitrant heirs might not have had much affection for the 

widow or for her late husband and thus not have been particularly interested in warranting that 

ancestor’s grant. Those intrafamilial tensions, when they arose, however, had nothing to do with 

gender. What was at stake was not male or female control of the property, but the rights of the 

widow – admittedly a woman – and the rights of the heir, who could as easily be a daughter as a 

son.  
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Pomeroy v. Scrope82 

Pomeroy v. Scrope reveals not only lengthy litigation, but also the way in which 

interpersonal relationships and intrafamilial disputes could complicate dower claims. All parties, 

including the courts and administrative officials, contributed to the delays. Although the 

assumption that a widow would pursue her claim aggressively and relatively quickly seems to 

hold true for most cases, she did not necessarily always force litigation to proceed rapidly. The 

underlying dower claim began in common pleas in 1401 when Thomas and Joan Pomeroy 

initially claimed against Henry and Phillippa Scrope a third part of the manor of Punknowle in 

Dorset by the endowment of Joan’s former husband, Phillip de Bryan. Joan appears to have 

married Phillip de Bryan in 1386 after the death of her first husband, John de St. Aubyn, who 

died in 1383. The earliest record of the dower claim, therefore, appeared thirteen years after the 

death of Phillip de Bryan in 1388 and Joan’s remarriage that same year to Thomas Pomeroy.83  

 
 

Bryan/Pomeroy Relationships 
 

                                     Guy de Bryan, sr.                             James Chudleigh=Joan Pomeroy 
                       ↓            (1309-1390) ↓                ↓                 (?-?)                   ↓ (?-?) 
Alice=Guy de Bryan, jr.    William de Bryan     Phillip de Bryan=(1386)2=Joan Chudleigh=3(1388)=Thomas Pomeroy 
        ↓ (1358-1386)             (>1358-1396)         (>1358-1388)                      (?-1428)                             (?-1425/6) 
____↓_________________________________ 
↓                                                                        ↓ 
Phillippa=(1396-9?)=Henry Scrope             Elizabeth =(1388)=Robert Lovell 
(1378-1407)                 (1373-1415)               (1380-?)                      (?-?)  

 
 
The situation must have been contentious from the beginning. Thomas and Joan 

Pomeroy’s marriage was controversial.84 Joan had already been widowed twice and was reputed 

                                                 
82 The case appears in the appendix, translated in its entirety along with citations to the first front and dorse 
membranes containing the case. Those portions of the text that are examined directly hereafter are included as 
footnotes. 
83 The case first appears in common pleas during Michaelmas term 1401: 
http://aalt.law.uh.edu/H4/CP40no563/bCP40no563dorses/IMG_1624.htm.  
84 For a more complete survey of Thomas Pomeroy, see http://www.historyofparliamentonline.org/volume/1386-
1421/member/pomeroy-sir-thomas-1426.  
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to have married William Amadas recently in secret when she married Thomas Pomeroy in 1388. 

Her marriage to Pomeroy, because of the allegation of the secret marriage to Amadas, generated 

a £10 payment that Thomas made to chancery in 1389 to obtain the king’s pardon. Thomas 

Pomeroy, perhaps already in the financial straits that plagued him throughout the rest of his life, 

was at the time one of the feoffees of John Pomeroy and responsible to ensure that the manor of 

Berry Pomeroy fell to John’s sisters and their heirs, one of whom happened to be Thomas’s new 

bride, Joan. By early 1400, the year after Henry IV deposed Richard II, Thomas Pomeroy had 

demonstrated sufficient allegiance to the new king to have been made ‘king’s esquire’ and 

granted an annuity of £20 from the royal revenues in Devon, where the following year Thomas 

served his first of three annual terms as sheriff.85 His tenure as sheriff of Devon, however, was 

marked by financial troubles. Twice he failed to account for the royal revenues, and the first such 

occurrence resulted in his imprisonment in the Fleet. Between 1390 and 1406 he was granted six 

royal pardons of outlawry for having failed to appear in court to answer his creditors. Regardless 

of whether his interest in marrying Joan was related to his financial difficulties, those troubles 

must have contributed to his desire to secure her dower from her previous marriage to Phillip de 

Bryan. 

The elder Guy was no stranger to dower litigation himself.  Phillip was Guy’s third son 

by his second marriage, to Elizabeth, the daughter of William Montagu, first Earl of Salisbury.86 

That marriage was Elizabeth’s third; she had first married Giles de Badlesmere in 1327 and then 

Hugh Despenser in 1341. She and Guy were married sometime after Hugh Despenser’s death in 

1349. Guy, a tenant-in-chief and first Baron Bryan, who had served in the king’s army, 

                                                 
85 http://www.historyofparliamentonline.org/volume/1386-1421/member/pomeroy-sir-thomas-1426. Thomas 
Pomeroy was also sheriff of Somerset and Dorset in 1404, an appointment that interfered with this litigation.  
86 Guy and Elizabeth were married sometime between 1349 and July 10, 1350.  
http://www.thepeerage.com/p939.htm.  Elizabeth died May 31, 1359.  
http://www.thepeerage.com/p6121.htm#i61207. 
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Parliament, as Keeper of the Seal, ambassador to the pope and Admiral of the Fleet before being 

made Knight of the Garter in 1369,87 appeared in the court of common pleas in 1357 to recover a 

third part of the manor of Brendebradefeld against Margery, the widow of William de Roos of 

Hamelak as Elizabeth’s dower from the endowment of Giles de Badlesmere.88 That dower claim 

came sixteen years after the beginning of her second marriage. The family was certainly familiar 

with common pleas. 

The Pomeroys and William de Bryan advanced inconsistent claims concerning the manor 

of Punknowle. The claim made in the dower case was that Guy de Bryan, senior, had granted the 

manor to his son Phillip in fee tail male with a reversionary interest in fee simple to himself. 

After Phillip’s death, therefore, the manor supposedly reverted to the elder Guy in fee simple and 

then would have passed to the junior Guy de Bryan as his heir.89  Since the younger Guy was 

already dead when his father died, however, it instead passed to the elder Guy’s heirs, the 

daughters of the younger Guy. In litigation concerning the manor during Easter term 1391 in the 

exchequer, however, William de Bryan advanced a different version.90 After the death of the 

elder Guy de Bryan the manor was taken into the king’s hand since Guy was a tenant-in-chief, 

although the manor might not have been his at the time. His second son, William, claimed the 

                                                 
87 James L. Gillespie, ‘Brian, Guy, Baron Brian (c.1310–1390)’, Oxford Dictionary of National Biography, Oxford 
University Press, 2004; online edn, Oct 2008 [http://www.oxforddnb.com/view/article/38896, accessed 2 March 
2014].  
88 http://aalt.law.uh.edu/E3/CP40no391/aCP40no391fronts/IMG_8281.htm. The case was already well under way in 
1357, but certainly began after 1352. Giles de Badlesmere, however, died in 1338, so the claim must have waited at 
least 15 years before litigation began. Margery, widow of William de Roos, was one of four sisters to whom his 
lands fell after his death. Giles himself was the son of Bartholomew de Badlesmere, who had been hanged drawn 
and quartered, and whose lands were attainted, for his participation in the Earl of Lancaster’s rebellion against 
Edward II. Giles managed to have the attainder reversed and thus succeeded to his father’s estates. J. R. Maddicott, 
‘Badlesmere, Sir Bartholomew (c.1275–1322)’, rev. Oxford Dictionary of National Biography, Oxford University 
Press, 2004; online edn, Jan 2006 [http://www.oxforddnb.com/view/article/37140., accessed 2 March 2014].   
89 A short but interesting look at the household of Alice de Bryan (listed as Alice de Bryene or Brien), who was the 
widow of the younger Guy de Bryan and mother of Phillippa and Elizabeth, is in Joel Rosenthal, Patriarchy and 
Families of Privilege in Fifteenth-Century England, 232-3. Alice was herself a wealthy widow and outlived 
Phillippa at least. 
90 The case begins on http://aalt.law.uh.edu/AALT4/R2/E159no167/aE159no167fronts/IMG_0505.htm and 
continues on http://aalt.law.uh.edu/AALT4/R2/E159no167/bE159no167dorses/IMG_0469.htm.  
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manor for himself, entered without warrant and took the produce, issues and profits from the 

manor for his own use in contempt of the king. William alleged that he had done the same during 

the life of Guy de Bryan, senior. He claimed that two clerics, Robert Dodewyth and William 

Plussh, were seised of the manor before Guy de Bryan, senior, had anything in it. They then 

purportedly granted it to Phillip de Bryan in fee tail male, remainder to William de Bryan in fee 

tail male, remainder in fee simple to the right heirs of Guy de Bryan, senior. After the death of 

Phillip de Bryan, therefore, William de Bryan entered the manor as his right by the remainder 

and stayed in possession of the manor during the life of Guy de Bryan, senior. After the elder 

Guy died the manor was taken into the king’s hand. William’s entry after the death of his father 

without the king’s authorization began an inquisition into the matter that dragged on for some 

years without resolution, and William de Bryan died in 1395 while the case was still pending 

resolution.91 The manor thereafter remained in the king’s hand, presumably to determine whose 

right possession of it actually was. 

William de Bryan’s claim raises the possibility that the two clerics were feoffees to the 

use of Guy de Bryan, senior. He might have enfeoffed them as feoffees to his use without the 

king’s permission, thus jeopardizing the arrangement and causing the extended litigation in the 

exchequer. Guy may have enfeoffed them to hold the manor for the remainder of his life and 

only thereafter to grant Punknowle to Phillip in fee tail with a remainder to William in fee tail, 

with another remainder then going, in what would be fee simple, to the right heirs of Guy de 

Bryan, senior. That William’s claim specifically indicates that the ultimate remainder was for the 

“right heirs of Guy de Bryan” rather than for Guy himself and his right heirs strongly suggests 

                                                 
91 http://aalt.law.uh.edu/AALT4/R2/E159no167/bE159no167dorses/IMG_0469.htm.  
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that Guy expected to be dead when the grant was actually executed.92 William, however, entered 

the manor after the death of Phillip when his father was still alive, but he did so with Guy’s 

“assent,” thus Guy was in some position of control of the manor. Guy’s “assent” might mean one 

of two things. Guy might have simply been the beneficiary of the use to which the two clerics 

were feoffees or he might himself have been one of three feoffees to his own use. If he was 

himself one of the feoffees, William might simply not have named him as one of the joint 

tenants.  

Guy de Bryan and his son William had already disagreed over lands that the father had 

put into a use for the benefit of his children. The close rolls include a letter patent of 1388 that 

details a grant that Guy de Bryan, senior, had earlier made of twelve manors in the counties of 

Dorset, Somerset and Devon to two groups of four feoffees, one of whom was Sir William 

Plusshe.93 Guy de Bryan directed the feoffees to enfeoff him of the manors for life, with a 

remainder to Guy de Bryan, junior, in fee tail male, remainder to William de Bryan in fee tail 

male, remainder to Phillip de Bryan in fee tail male, remainder to the right heirs of Guy the 

father.94 According to the entry William thereafter “stirred up” some of the feoffees to grant an 

estate to his father for life with successive remainders in tail male to Guy the younger, himself 

and Phillip and then to his “right heirs.” The father claimed that “by counsel of the said William 

a fine was levied” by which a new group of feoffees, strangers to the previous arrangement 

granted the manor to Guy de Bryan, senior, for life with successive remainders in fee tail for the 

                                                 
92 “...[Robert Dodewyth, cleric, and William Plussh, cleric] granted to Phillip de Bryan, knight, and the heirs male of 
his body legitimately procreated, remainder thereof after the death of the said Phillip, for default of heirs male of the 
said Phillip procreated, to the said William de Bryan and heirs male of his body legitimately procreated, remainder 
thereof after the death of the said William, for default of heirs male of the said William procreated, to the right heirs 
of Guy de Bryan, father of the abovesaid William and Phillip.” 
http://aalt.law.uh.edu/AALT4/R2/E159no167/aE159no167fronts/IMG_0505.htm.  
93 The manor of Punknowle, the subject of the dower litigation, was not among the manors included in Guy de 
Bryan’s enrollment. 
94 CCR, 1385-1389, 604-5. 
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younger Guy, William and then Phillip, remainder to William’s “right heirs.”95 William’s 

scheme, therefore, seems to have been to direct the manors to his right heirs rather than to his 

father’s right heirs. 

Within three months William had enrolled a declaration to defend himself against his 

father’s accusations. William claimed that the reenfeoffments of which his father had 

complained were made by the feoffees’ own “good will without threat or duress of him or any on 

his part...”96 William further claimed that the feoffees had levied the fine that would deliver the 

manor ultimately to his right heirs with his father’s consent because William was then his 

father’s eldest son, Guy the younger having died in the interim. William further advanced that 

Guy the elder well knew that “by divers entails his own right heirs, the daughters of Sir Guy 

brother of Sir William [Phillippa and Elizabeth], would inherit the fee simple of a great number 

of other manors and lands” to the annual value of 1,400m.97 William appears to have been 

concerned for the future of his own daughter, who would inherit nothing as long as their cousins 

survived. The remainder to William’s right heirs rather than to Guy’s right heirs, therefore, 

would have shifted the inheritance from the daughters of the dead eldest son to the daughters of 

the still living second son. The intrafamilial disputes are clear. Equally clear is that the tension 

generated by those disputes was not gendered: both the father and the son were working to 

protect the interest of female issue. 

Regardless of the tension between Guy the father and William, the manor of Punknowle 

had descended to Phillippa as her purpart of the inheritance of Guy de Bryan, senior, and it was 

from Phillippa that Joan and Thomas Pomeroy claimed dower.  Elizabeth and Robert Lovell 

were married in 1388. Phillippa and Henry Scrope were married after the death of her first 

                                                 
95 Ibid., 605. 
96 Ibid., 628. 
97 Ibid. 
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husband, John Devereux, in 1396 and certainly before 1399.98 Despite both of the 

granddaughters having been married, the manor still remained in the king’s hand. Henry and 

Phillippa claimed livery of seisin and were assigned the manor as part of Phillippa’s inheritance 

in February of 1399.99 The close rolls also record a writ to the sheriff of Dorset in September of 

that same year, relatively soon after the accession of Henry IV, to answer for the issues of the 

manor since the preceding February and further commanded livery to be given to them.100 In 

March of the following year, Henry IV assigned Elizabeth her inheritance, including half of the 

advowson of Punknowle church.101 Their possession of the manor, therefore, seems to have 

hinged on the king’s judgment or at least to have been delayed by the crisis leading to the death 

of Richard II. Within another year dower litigation had begun. Despite the questionable 

circumstances of his marriage to Joan, Thomas was then relatively secure in the new king’s 

graces. His financial difficulties may have made Thomas desperate to press a claim that was 

questionable. The exchequer case, although it brings into question Phillip’s seisin, supports 

Phillippa’s and Elizabeth’s claim to the inheritance. Joan’s claim to dower might have been 

questionable if, in fact, Phillip had only ever been the beneficiary of a use. The litigation 

concerning Joan’s dower lasted another twelve years.   

Neither the Scropes nor the Pomeroys showed an immediate interest in vigorous 

litigation. Both parties’ allowance of several delays throughout the process supports the idea that 

what Thomas Pomeroy might have truly wanted was not his wife’s dower per se, but rather some 

settlement that would have given him rapid access to necessary funds. Punknowle was, after all, 

                                                 
98 Brigette Vale, ‘Scrope, Henry, third Baron Scrope of Masham (c.1376–1415)’, Oxford Dictionary of National 
Biography, Oxford University Press, 2004; online edn, Jan 2008 [http://www.oxforddnb.com/view/article/24959, 
accessed 30 Nov 2013]; Carole Rawcliffe, ‘Devereux, John, Baron Devereux (d. 1393)’, Oxford Dictionary of 
National Biography, Oxford University Press, 2004; online edn, Jan 2008 
[http://www.oxforddnb.com/view/article/7564, accessed 30 Nov 2013]. 
99 CCR, 1396-1399, 377 
100 Ibid., 524-5. 
101 CCR, 1399-1402, 77. 
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only a small part of Phillippa and Elizabeth’s inheritance. Henry Scrope, for his part, appears to 

have been willing to allow the matter to take its course in the courts. His initial response to the 

claim was to ask for a view of the manor – a dilatory tactic.102 Thereafter he simply did not 

appear in court to defend his wife’s inheritance against the Pomeroy’s claim. Henry’s default is 

odd. Had Phillip been only the beneficiary of a use rather than seised himself, Henry could have 

challenged Phillip’s seisin and the parties would have joined issue on that point. By defaulting 

Henry was essentially acquiescing to the Pomeroy’s demand and taking responsibility for the 

entirety of Joan’s dower claim rather than the half for which he and Phillippa were liable. 

Nevertheless by the third year of the case the court was prepared to take the third part into the 

king’s hand to deliver to the Pomeroys.  

At that point Phillippa appeared in her own right to defend her inheritance.103 The manor 

of Punknowle had descended to her and her sister as coheirs of their grandfather by virtue of 

being the issue of Guy de Bryan’s son, Guy de Bryan, junior, who had predeceased his father. 

Phillippa therefore prayed aid of her sister, Elizabeth, together with Elizabeth’s husband, Robert 

Lovell, without whom she should not have been forced to answer the Pomeroy’s claim. Chancery 

had divided the inheritance between Phillippa and Elizabeth to alleviate the complications of 

each sister holding one half part of everything. Because they were coheirs, however, Phillippa 

was not responsible for the entirety of the dower due to Joan; the Pomeroy’s claims simply 

happened to be to the manor of Punknowle that Phillippa held as her purpart of the inheritance. 

Elizabeth and Robert Lovell, therefore, were responsible for providing half of the dower, and 

                                                 
102 The request for the view occurred on the very first appearance, at which point the issue of whether the Scropes 
ought to have the view was put to the jury. Thereafter the case appeared, during the next few years, several times, at 
most of which it was held over for default of a jury, although it was twice postponed by virtue of essoin.  
103 Thereon the abovesaid Phillippa comes here in court in her proper person and says that the abovesaid manor with 
appurtenances whereof etc., is her right wherefore since she comes before judgment etc., prepared to respond to the 
aforementioned Thomas and Joan thereof and seeks to defend her right she, by default of the abovesaid Henry her 
husband, should not be denied her right but that she be admitted to the defense of her right.  And let her be admitted. 
http://aalt.law.uh.edu/H4/KB27no603/aKB27no603fronts/IMG_0089.htm. 
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that might, in practice, have meant compensating Phillippa for half of what she lost by virtue of 

Joan’s dower from the manor. To ensure that Phillippa’s interests were fully protected, the court 

was obliged not only to allow her to defend her right herself based on her husband’s default, but 

also to allow her to involve her sister in the case. The litigation thereafter concerned the 

Pomeroys, Phillippa Scrope and the Lovells. 

The tenurial arrangements almost certainly contributed to the apparent reservations about 

pressing Joan’s claim too vigorously. According to the account on which Phillippa and the 

Lovells relied, Guy de Bryan, senior, had originally been seised of the manor of Punknowle in 

fee simple before Phillip came into possession of it.104 William’s case in the exchequer indicates 

that his father had nothing in the manor before Robert Dodewyth and William Plussh held it, 

although he thereafter had a remainder after Phillip and William. Although Phillip and Joan had 

no children, Phillip’s seisin, if he had been seised, was sufficient for Joan’s dower right to 

append – if she had borne a son, he would have been able to succeed his father Phillip to the 

manor. Phillip’s seisin, however, was apparently questionable. The enrollments from the close 

rolls demonstrate that Guy the elder was familiar with uses. He relied on at least one to deliver 

lands in tail to his sons successively. The arrangement that William detailed in the exchequer 

case appears quite similar to the arrangement from the close rolls. Guy might have put the manor 

into a use and retained for himself a life estate, with the intention that the feoffees would deliver 

the manor to Phillip after his death, with a remainder to William. Phillip’s possession of the 

manor, if he ever had possession of it, might well have simply been at the sufferance of the 

feoffees rather than actual seisin. 

                                                 
104 …Guy de Bryan, knight named within, was seised of that manor with appurtenances in his demesne as of fee and 
thus seised of that manor with appurtenances gave and granted to the aforementioned Phillip to hold to himself and 
to the male heirs of his body and [by default of there being male heirs] of the body of that Phillip saving thereof the 
reversion to that certain Guy de Bryan and his heirs… 
http://aalt.law.uh.edu/H4/KB27no603/aKB27no603fronts/IMG_0089.htm. 
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The coheirs, reluctant to render Joan her dower from the manor, appear to have thought 

that Phillip was not sufficiently seised to endow Joan. The land was in the king’s hands while 

determination of what ought to be done with it progressed. The Lovells joined themselves with 

Phillippa in her defense, undoubtedly to protect their own interest should she lose, and they 

together argued that Phillip de Bryan had never been seised of the manor in such a manner as to 

be able to endow Joan thereof. The Pomeroys joined issue, and the matter went to the jury to 

decide whether Phillip de Bryan’s seisin was sufficient to have endowed Joan.105 That jury 

returned that Phillip de Bryan had, in fact, been sufficiently seised to endow Joan.106 The 

judgment, therefore, was that Thomas and Joan Pomeroy recover Joan’s seisin, along with 

damages occasioned by the detention of her dower, which damages the court declared to be in 

excess of £85.107 

All of the preceding litigation occurred in common pleas; the Lovell’s claim that errors 

had arisen in that litigation generated two error cases in king’s bench: one in 1408 and another in 

                                                 
105 And now here at this day come both the abovesaid Thomas and Joan by their abovesaid attorney and the 
abovesaid Phillippa by the abovesaid Thomas Frome, her attorney.  And similarly the abovesaid Robert and 
Elizabeth by John Aldewyncle, their attorney, come and join themselves to the aforementioned Phillippa in 
responding etc.  And thereon both the abovesaid Phillippa and the abovesaid Robert and Elizabeth who joined 
themselves to that Phillippa  in responding say that the abovesaid Thomas Pomeray and Joan ought not to have the 
dower of that Joan from the abovesaid manor with appurtenances whereof etc., from the endowment of the 
aforementioned Phillip, late her husband, because they say that the same Phillip, late her husband etc., neither on the 
day that he and the abovesaid Joan were married nor at anytime thereafter, was seised of the abovesaid manor with 
appurtenances whereof etc., of such an estate that he could endow that Joan thereof.  And thereon they put 
themselves on the countryside.  And the abovesaid Thomas Pomeray and Joan his wife similarly.  Therefore it is 
ordered to the sheriff that he make to come here on the octaves of Holy Trinity twelve etc., by whom etc., and who 
to neither etc., to recognize etc., because both etc. 
http://aalt.law.uh.edu/H4/KB27no603/aKB27no603fronts/IMG_0092.htm.  
106 The jurors… say on their oaths that the abovesaid Phillip died seised on the abovesaid manor with 
appurtenances… http://aalt.law.uh.edu/H4/KB27no603/aKB27no603fronts/IMG_0093.htm. 
107 Therefore it is considered that the abovesaid Thomas Pomeroy and Joan recover their seisin against the abovesaid 
Henry Scrope and Phillippa and Robert son of John Lovell and Elizabeth of the abovesaid third part of the abovesaid 
manor with appurtenances as is abovesaid as well as their damages both for the value of the abovesaid third part of 
the abovesaid manor with appurtenances from the time of the death of the abovesaid Phillip and for their damages 
by the occasion of the detention of the dower of the same Joan from the abovesaid manor with appurtenances 
beyond the true value of the third part of that manor that amounts to eighty-five pounds, ten shillings and ten pence.   
http://aalt.law.uh.edu/H4/KB27no603/aKB27no603fronts/IMG_0093.htm. 
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1411.108 Because Phillippa had died in 1406, the error litigation involved only the Pomeroys and 

Lovells, who held the entirety of the manor of Punknowle since the inheritance then fell in its 

entirety to Elizabeth. The case in 1408 alleged that no record had been made of either the 

original writ or the appointment of the Scrope’s attorney. After investigation, however, the clerks 

did locate both the original writ and attorney warrant for the Scropes.109 The 1411 record does 

not indicate what other errors might have been alleged and does not even reference the 1408 

enrollment. At that point the case appears to have ended with the Pomeroys having recovered 

Joan’s dower. Henry Scrope, who had effectively excluded himself from the litigation, was 

treasurer of England from January 1410 until December 1411, before he became involved in the 

‘Southampton Plot’ against Henry V and was executed for high treason in August 6, 1415.110 

The case reflects some important trends in dower litigation. The widow brought her claim 

many years after her husband’s death. Joan Pomeroy waited a full thirteen years to begin 

litigation to recover her dower, perhaps because she and her new husband were reluctant to make 

the claim based on Phillip’s seisin or lack thereof, made worse by the involvement of the king’s 

interest. The manor was, after all, in the king’s hand and litigation would have generated royal 

involvement. Revenue from a third part of the manor of Punknowle probably was simply not 

worth pursuing a claim that would involve the king. Once begun, however, litigation lingered in 

court for another dozen years. Both parties took advantage of the procedural delays at their 

                                                 
108 Because in the record and process and also in the rendering of judgment in a plea that was in our court before our 
justices of the bench by our writ between Thomas Pomeroy, knight, and Joan his wife, demandants, and Henry 
Scrope, knight, and Phillippa his wife, now deceased as it is said, deforciants, concerning a third part of the manor of 
Puncknowle with appurtenances… a manifest error intervened to the grave damage of that Robert and Elizabeth, 
sister and heiress of the aforementioned Phillippa who admitted to the third part of the abovesaid manor and to the 
damages of that Robert and Elizabeth against them in this part, as we have received from their complaint. 
http://aalt.law.uh.edu/H4/KB27no603/aKB27no603fronts/IMG_0089.htm. 
109 http://aalt.law.uh.edu/H4/KB27no589/aKB27no589fronts/IMG_0081.htm.  
110 Brigette Vale, ‘Scrope, Henry, third Baron Scrope of Masham (c.1376–1415)’, Oxford Dictionary of National 
Biography, Oxford University Press, 2004; online edn, Jan 2008 [http://www.oxforddnb.com/view/article/24959, 
accessed 30 Nov 2013]. 
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disposal to slow down the litigation. Some of the delay was the result of juries who failed to 

appear. A juror might well be simply reluctant, but in other instances the default of jury reflected 

the claimant’s desire to delay judgment, with the hope that a settlement was reasonably close. 

These frequent delays would have provided time for the litigants to come to some settlement and 

avoid the court’s judgment. Even if the Pomeroys were entirely satisfied that Joan’s claim was 

valid, they had no guarantee the jury would return such a finding. With the question of Phillip de 

Bryan’s seisin looming, settlement could have appeared a safe option for both parties. At least 

Phillippa seems to have been convinced that her uncle’s seisin was sufficiently problematic that 

she might defeat his widow’s claim. Although the particulars of the case, especially the 

allegation of errors, were unusual, the mechanics of the case reflect some of the characteristics of 

standard common pleas dower litigation: delay, cost and uncertainty. Despite the strength of the 

widow’s right, litigation always had the potential to drag on for years and the results could never 

be beyond question.  

The tensions in the case were mostly between women. Thomas Pomeroy almost certainly 

pushed his wife’s dower claim, but it was her right. Henry Scrope appears to have given up on 

the case early on and defaulted. His default gave Phillippa the opportunity to defend her property 

right in court on her own. The court certainly had no objection to Phillippa defending her own 

right, and she seems to have been relatively effective. The Lovells became involved only because 

of Elizabeth’s right in the inheritance. All of the property rights actually in question, therefore, 

were the rights of the women. Men were involved as litigants only because they were husbands, 

and even that otherwise tight bond was insufficient to keep Henry Scrope in court. The 

underlying claim certainly implicated male property rights, since Joan’s dower claim rested on 
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Phillip’s seisin. Gender-based tensions, however, were entirely absent in this case, as they were 

in the common law itself. 

 

Scos v. Symon111 

 One of the ways in which to challenge the widow’s dower claim was to challenge the 

legitimacy of the marriage itself. If the tenant could show that the couple had never been 

legitimately married, an endowment was certainly impossible. As Helmholz has shown, 

however, challenges to the legitimacy of marriages were difficult to prove in the ecclesiastical 

courts because of the church’s bias in favor of preserving unions except in the most unusual of 

circumstances.112 

 The dispute in Scos v. Symon, although for a relatively small parcel of land, became 

extremely complicated because of successive vouchers to warranty. William and Rose Scos of 

Lupridge claimed against William and Mabel Symon a third part of three furlongs from the 

endowment of Rose’s previous husband, John Horwoodsore.113 William and Mabel Symon 

vouched William Scos of Colemore to warrant them the land. William Scos of Colemore, in turn, 

vouched Peter, son and heir of John Whitelegh to warrant him. The double voucher was not 

legally problematic, but it did generate further delay, since each vouchee had to be summoned in 

turn and given an appropriate amount of time to appear. When the case finally proceeded to the 

issue between the parties, that issue was the legitimacy of the marriage between John 

Horwoodsore and Rose. The common law courts left questions about the legitimacy of marriages 

                                                 
111 The case appears in the appendix, translated in its entirety along with citations to the first front and dorse 
membranes containing the case. Those portions of the text that are examined directly hereafter are included as 
footnotes. 
112 Helmholz, 74-85. 
113 http://aalt.law.uh.edu/H4/KB27no558/aKB27no558%20fronts/IMG_0045.htm.   
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to the ecclesiastical courts, and the issue was therefore put before the bishop of Exeter to 

determine whether the alleged marriage in the church of Harberton had been valid.114 

Despite the relative simplicity of the question, the case lingered for six years. Some of the 

delay was the result of the difficulty bringing the vouchees into court to warrant the tenants.115 

Much of the delay, however, was caused by the investigation conducted by the bishop of Exeter. 

The bishop of Exeter was responsible for a determination of the validity of the marriage, and the 

litigation in common pleas could not proceed until the bishop returned his findings. Since 

bishops, like sheriffs, had numerous responsibilities, the court allowed for reasonable delay on 

the part of the bishop while he conducted the necessary investigation. On five different occasions 

the parties arrived in court only to find that the bishop had not sent a ruling on the validity of the 

marriage.116 Ultimately the bishop did find that marriage to have been valid and binding, at 

which point common law litigation resumed and the justices rendered their judgment: William 

and Rose Scos should recover their seisin, and William and Mabel Symon should recover 

escambium from William Scos of Colemore, who himself should recover escambium from Peter 

Whitelegh.117 

                                                 
114 And the abovesaid Peter says that the abovesaid William Scos of Lupridge and Rose ought not have as dower of 
that Rose of the abovesaid tenements with appurtenances whereof etc. from the endowment of the aforementioned 
John Horwoodsore.  Because he says that the same Rose was never joined to the same John Horwoodsore in 
legitimate matrimony.  And this he is prepared to verify where and whenever and as the court etc. whereof he seeks 
judgment etc.  –  And the abovesaid William Scos of Lupridge and Rose say that the same Rose was married  to the 
aforementioned John Horwoodsore at the doorstep of the church of Harberton in the diocese of Exeter.  And this 
they are prepared to verify where and whenever and as the court etc.  
http://aalt.law.uh.edu/H4/KB27no558/aKB27no558%20fronts/IMG_0046.htm. 
115 In this case William Scos of Colemore, whom William and Mabel Symon had vouched, came on his first 
summons and vouched Peter, son and heir of John Whytelegh.  Peter Whytelegh essoined himself once and appeared 
thereafter to warrant William Scos of Colemore who, in turn, warranted William and Mabel Symon.  The delay, 
therefore, was minimal, but the opportunity was there for the delays to be substantial since each of the warrantors 
could have taken full advantage of the four reasonable essoins allowed by the court. 
116 Trinity 1395, Michaelmas 1395, Hilary 1396, Easter 1396, Michaelmas 1396. The bishop finally sent his report 
in Hilary term 1397.  There is no record of the case for Trinity 1396. 
117 http://aalt.law.uh.edu/H4/KB27no558/bKB27no558dorses/IMG_0275.htm. 
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 Scos v. Symon lasted six years from the beginning of the dower case through the error 

case in king’s bench. The double voucher, while not particularly common, was not an especially 

unusual situation, and the courts easily dealt with the delay of summoning both warrantors. 

Similarly the bishop’s determination of the validity of the marriage was well within the normal 

procedure of the common law courts. William and Mabel Symon, the tenants and original targets 

of the dower claim, successfully removed themselves from the litigation early by vouching 

William Scos of Colemore. They were still liable to render the dower, but their interests were 

protected by William Scos’s warranty, which reasonably assured them of escambium. William 

Scos similarly removed himself and was protected by the warranty of Peter Whitelegh. By the 

time of the error allegation, the case was effectively between William and Rose Scos, the 

claimants, and Peter Whitelegh. Whatever error that Whitelegh alleged had arisen during the 

course of the litigation,118 the case ultimately withered in king’s bench without any final 

determination of error and without a reversal of the common law judgment.  

 The error cases give some indication of the complexity of dower litigation in the common 

law courts. Even with strong property right and established process, litigation could and did 

sometimes go wrong. King’s bench allowed for review of judgments from common pleas, 

although the procedures certainly added further delay and did not necessarily resolve the issues. 

Some of the litigation survived in the courts longer than some of the litigants. The delay did 

provide ample opportunity for the parties to settle out of court. From the perspective of all 

involved, settlement was probably the preference. Litigation helped to bring them all to the table 

and facilitated amicable settlement. The process, relatively simple though it may often have 

been, had developed in ways that left ample opportunity for settlements. With the increasing 

complexity of property right in general, and the way in which dower right, since it depended on 
                                                 
118 The error case contains no specification of the error. 
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the husband’s estate, further clouded the issue of who ought to hold what, litigation was usually 

an uncertain process for all involved. 

 

Conclusion 

 Dower had developed through the mid-fourteenth century as a secure property right of 

widows. During the thirteenth century and into the beginning of the fourteenth, the trend had 

been to expand and strengthen that right. The widow’s claim, by 1348, had come to attach to all 

of the property of which her husband had been seised during the marriage to which her issue by 

him, if she had any, could succeed. The increasing liquidity of land in the thirteenth and 

fourteenth century, facilitated by a general strengthening of property right, meant that more land 

passed through the hands of husbands. With each acquisition the wife’s dower right appended 

and compounded. If her husband died before she did, she could certainly have accumulated 

claims to third parts of enough property to total more than her husband had held at the time of 

the marriage or at his death. The claims of those who had purchased from her husband fell to the 

heir to satisfy. Accumulated dower could thereby consume the entire inheritance. A widow who 

had married several husbands in succession who died before she did could amass a significant 

amount of property. Such a widow was, of course, an attractive prospective wife, especially for a 

debt-ridden suitor. Husbands of widows were often more than willing to pursue their wife’s 

dower right to the fullest extent. As a wife the remarried widow had again become a femme 

covert and was ‘under the rod and in the power’ of her new husband. Her right became his right. 

Even if she had been satisfied by some settlement with the heir or purchaser for her dower, her 

new husband could revive her dower claim at his leisure unless she had received her full dower 

and had surrendered it. The accumulation of dower right, the way in which it could diminish the 
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inheritance of the heir and jeopardize the value of lands to purchasers and the uncertainty of 

when, if ever, the claim might come all served to encumber land and complicate conveyances, as 

well as generate significant social tensions. As strong as property right was, the competition 

between those rights prevented clear title and full use of the land as a source of wealth. 

 

 

 



6. Dower after the Black Death 

 Developments after the Black Death undermined the traditional social strength of dower 

right and both allowed and motivated the husband to provide for his widow by other means than 

common law dower. The emergence of the use generated new patterns of land holding. The 

primary goal of the use was to empower the husband to govern the members of his family more 

thoroughly and thereby hold society together in the midst of the demographic crisis. Uses not 

only allowed men to make flexible and specific provision for their widows but also created the 

circumstances in which they needed to disincentivize common law dower claims to alleviate 

tensions between the widow, heir and purchasers and to prevent the widow from claiming what 

would have been a double portion: both her common law dower and the provision from the use. 

The effects of the use appeared rapidly and drastically. Dower litigation declined 

substantially throughout the later fourteenth and early fifteenth centuries as new property 

arrangements developed. Litigation levels had already been in decline during the first half of the 

fourteenth century. That decline, however, had primarily been the result of the increasing 

strength of dower right both at common law and more broadly in society. The decline after the 

Black Death was qualitatively different and the result of the direct circumvention of dower right. 

What had once been a staple of common law litigation dwindled to a mere remnant of what its 

volume had been in the early fourteenth century. The emergence and widespread acceptance of 

the use explains the long-term trend: jointure – land that the husband directed his feoffees to hold 

to his widow’s use – mostly replaced dower as the primary provision of the widow by the later 

fifteenth century.1 The process by which the use supplanted dower, however, has never been 

clearly established. During the period in which the use became more widely accepted, it alone 

could not circumvent dower right. A husband who had been seised during the marriage required 
                                                 
1 See, for example, Baker, 309; Spring, 42-47. 
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a relatively complex set of arrangements to disincentivize the widow’s claim. Examination of 

dower litigation generates a timeline for the reduction of the social strength of dower right. 

Dower was never entirely displaced. The specific reference to dower in the Statute of Uses in 

1535 indicates that dower right remained a valid common law estate.2 Dower litigation 

nevertheless had diminished substantially during the two centuries prior to the statute as men 

circumvented the fundamental property right of widows. 

 

The use 

In the immediate aftermath of the Black Death, the government’s concern with 

maintaining social stability transformed men’s control of their property and introduced 

substantial gender tension into property law.3 The common law courts ceased their scrutiny of 

attempts to manipulate the law. Thus free to take advantage of arrangements to adjust the way in 

which they held their property, men developed new techniques to avoid the cumbersome web of 

property rights that the common law created, but especially dower right. Through collusive 

conveyances, some even involving common law justices, the fee tail could collapse into a fee 

simple by virtue of a predetermined arrangement with a jury to return a manipulative verdict.4 

That development threatened the inheritance rights of direct heirs, both male and female, that the 

fee tail had developed to protect. The predominant concern at the time, however, was to increase 

governance at all levels of society, including and perhaps especially governance within the 

family, and the changes met that need.5 The scope of the changes and the extent to which the 

                                                 
2 27 Henry VIII c. 10. 
3 For the development of the use see J.M.W. Bean, The Decline of English Feudalism 1215-1540, (Manchester: 
Manchester University Press, 1968), 104-79; Palmer, English Law in the Age of the Black Death, 110-30. 
4 Palmer, English Law in the Age of the Black Death, 125-6. 
5 Ibid., 1. 
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government used the law as a means to mold society6 created a qualitatively different state and 

legal system.7 

The use – the medieval antecedent of the modern trust – was primarily responsible for the 

circumvention of women’s property rights, particularly dower right. The use was not, however, 

either a customary or statutory creation; in fact it emerged in direct contradiction to what had 

been customary. Nor was the use a doctrinal legal development, a new estate recognized at 

common law. Its operation relied on conditions placed on grants, conditions that the common 

law justices had previously not countenanced. The ability to grant land under certain prescribed 

conditions allowed for the division, unthinkable in a feudal framework, of the legal title to land 

and the beneficial enjoyment. The legal title, enforceable at common law through all of the 

layers of real actions that the system had established, was in the hands of a group of tenants, the 

feoffees to use. Those feoffees held the land to the use of the beneficiary, the cestui que use, who 

was for all practical purposes the true ‘owner.’ Since the feoffees held to his use, the cestui que 

use could direct them to make whatever allocation of proceeds or land he saw fit, but because he 

did not himself hold the legal title, his ‘ownership’ was untouchable at common law. The use 

eliminated the automatic rights of heirs and widows and gave the tenant robust control of the 

property. The use could also, however, preserve the control that grantors had cherished. It 

provided flexibility when necessary and rigidity when appropriate – a standard that, after the 

Black Death, included a substantial emphasis on male control. 

The cestui que use, who had been the true ‘owner,’ enjoyed all of the benefits of holding 

property, but avoided all of the complications that had arisen from the operation of rigid rules 

concerning real property. He was virtually untouchable at common law, but could direct his 

                                                 
6 Ibid., 5n.15. 
7 http://aalt.law.uh.edu/Conceptualization/SecondLS.html.  
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feoffees to allocate the land in whatever way he chose. The arrangement gave him more direct 

and uncontested control of his property than had been thinkable throughout the first legal system. 

His new position as beneficiary of the use meant that, even though he might be physically on the 

land himself, he was not in fact the tenant. The feoffees to his use, who were joint tenants 

according to the common law, were the necessary targets of litigation.8 Their position, however, 

meant that they were not resident on the land and, in fact, might never have set foot on the 

tenement. Claimants, therefore, might well have had no way to determine who the feoffees were, 

and claimants could not target unknown tenants. 

In addition to the protection from litigation that the beneficiary derived from the use, he 

also circumvented the ‘automatic’ property rights of inheritance and dower. Since the cestui que 

use was not the tenant, his heir inherited nothing from the use by the common law rule of 

primogeniture. As long as the beneficiary had created the use before his marriage, his widow 

similarly stood to gain nothing in dower from the land. Dower right appended only to lands of 

which the husband had been heritably seised during the marriage. The feoffees were seised as far 

as the common law was concerned; the beneficiary was simply the occupant of the land at the 

sufferance of the feoffees. Whatever allocation the beneficiary chose to make of the land held to 

his use, the feoffees were obliged to perform. Certainly feoffees, as directed by the cestui que 

use, held land to the use of the man’s widow and heir, and in that way the use merely 

accomplished with greater flexibility what the common law would have done automatically. 

Other men, however, must have taken the opportunity to direct otherwise. Land held in use had 

become a valuable economic resource that could be exploited even after the death of the 

beneficiary. That land was available, therefore, to repay debts that the beneficiary had accrued 

                                                 
8 The feoffees’ position as joint tenants meant that the land would not be encumbered by inheritance or dower rights 
of their heirs and wives. Only if the group dwindled to one person would those automatic rights append, and if the 
size of the group was in danger the remaining feoffees simply enfeoffed a new group of feoffees as joint tenants. 
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during his lifetime. Such an option would have been attractive since it allowed for greater 

certainty on the part of the lender that the debt could be repaid regardless of the wellbeing of the 

debtor. The flexibility that the use created redounded to the economic benefit of the entire family 

because it liberated land from the restrictions of automatic property rights that encumbered it and 

could reduce its value to a purchaser. A very beneficial side effect, moreover, was that it 

channeled the value of marriage and wardship rights back into the family. The use, therefore, not 

only concentrated control of the land in the hands of the husband but also expanded the scope of 

the economic benefits available to the family; it effectively increased the value of the land by 

avoiding various claims that would have directed some of the benefit away from the family. That 

present benefit could have been a strong incentive to accept personal restrictions, particularly 

restrictions that might not generate significant practical limitations until well into the future, if at 

all. 

  The use significantly altered property holding. By separating legal title from actual 

control of the land, the use created an equitable estate in the cestui que use that was completely 

novel. It had, therefore, a substantial effect on the importance of property right as a means to 

ensure control of the land. The beneficiary was on the land, in the eyes of the common law 

courts, only at the sufferance of the feoffees. That situation merely avoided the property rights of 

wives and heirs. From a doctrinal perspective, therefore, the use changed nothing about the rights 

of wives and heirs. From a practical perspective, however, the use eliminated the security that 

property right had given to the wife and heir. The use was essentially a male instrument.9 

Widows could and often did benefit from uses – they received the land or revenue from the land 

held by feoffees to uses – although they generally did not control the land as beneficiaries to uses 

                                                 
9 The wills in The Fifty Earliest English Wills, ed. Frederick J. Furnivall (EETS 78, 1882), for example, include the 
wills of several women, Lady Alice West (1395) and Isabel, Countess of Warwick (1439) among them (pages 4 and 
116, respectively), who appear to have had no control of any real property. 

 164



in the same way that men did. The use, therefore, was not itself necessarily detrimental to 

widows or to heirs in economic terms. The amount, if any, that they received, however, was no 

longer determined by the automatic operation of the common law, but by the husband’s decision. 

That change, in practice, made them more dependent on him and thereby increased his authority 

within the family. The use gave him the ability to allocate as he saw fit to his wife and children 

and to balance against their interests his own concern to ensure full value to purchasers and, at 

times, to adjust the division between widow and heir in accordance with whether his widow 

remained sole or remarried. 

 In terms of property right, distinct from access to land and wealth, the use had significant 

implications. It avoided property rights of both men and women: the cestui que use had no 

common law property right in the land himself, which is why his widow had no dower right and 

his heir no inheritance right. From that perspective the use appears to undermine men’s property 

rights as much as women’s. Men, however, were the primary beneficiaries of uses, whose 

equitable interest was protected by a variety of legal and social mechanisms, not least of which 

was the chancellor’s court of conscience. Men continued to control property that they put into 

uses, they simply controlled it as cestuis que usent rather than actual common law tenants. 

Feoffees, at the instruction of the cestui que use, allowed occupation of the land either to heirs or 

to other feoffees to hold to the use of heirs, or merely held to the use of the heir themselves. 

Women, however, almost entirely lost direct control of the land, whether as heirs or widows. 

What is of interest, therefore, is the decline of women’s property rights, dower foremost among 

them since it was the first target for reduction, after uses became feasible. Uses reduced property 

litigation for both men and women dramatically after the Black Death since families avoided 

common law property rights and uses allowed the circumvention of the problematic moments of 
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death that gave rise to most litigation. The use so changed patterns of land holding that the 

volume of land litigation at common law plummeted.10 So comparison of litigation levels 

between pre- and post-Black Death periods is less important for these purposes than are the 

comparisons at different times after the Black Death. The post-Black Death comparisons allow 

an appreciation of the development of the use and the increasing effect on the family. And the 

major effect was the disparate effect of the use on women’s property rights and the injection of a 

substantial gender tension into the legal system. 

 

Decline of dower litigation 

 After the Black Death dower litigation declined dramatically, in terms of both the volume 

and the rapidity of the decline. Dower litigation had already been in decline since the beginning 

of the fourteenth century when the volume of dower litigation in common pleas averaged a bit 

more than 400 cases per term.11 By the end of the first quarter of the century, litigation levels 

had diminished gradually to about 350 cases per term.12 In 1347, on the eve of the Black Dea

dower litigation remained at the same level: about 350 cases per term. The gradual and moderate 

reduction in volume during the first half of the fourteenth century, reflects the strength of dower 

right, both at common law and in society. The law had expanded the widow’s claim throughout 

the thirteenth and fourteenth century and reduced the already limited legitimate reasons to 

withhold dower. As the common law bolstered dower right, reluctance to render dower, whether 

the reluctance of the heir or of the purchaser, became increasingly futile. Most who owed dower 

th, 

                                                 
10 http://aalt.law.uh.edu/ELHOv/Actions.html.  
11 1305 shows a tremendous spike in litigation that appears anomalous. 1275, 1295 and 1325 all show levels just 
higher than 400 cases. http://aalt.law.uh.edu/ELHOv/Dower.html.  
12 Ibid.; Thorough documentation for dower litigation in progress in the court of common pleas during Trinity terms 
1347 and 1367 are in Appendix I of Michael Phifer, “The Waning of Dower Right: The Widow in the Context of a 
Transforming Society” (MA thesis, University of Houston, 2008), beginning at 134. 
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simply rendered it without dispute. The decline during the second half of the fourteenth century, 

however, was markedly different. Litigation levels for the quarter-century after 1350 averaged a 

bit more than 100 cases per term – a decline of more than 70%.13  

6.a Dower Litigation Volume in Common Pleas
(Trinity Terms)
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 The shift away from automatic property rights to allocations made by the husband 

himself by way of uses immediately reduced dower litigation. Figure 6.a shows both the actual 

volume per term in five-year increments during the fourteenth century and ten-year increments 

during the fifteenth, and a trend line that more clearly shows the general decline of dower 

litigation than the actual volumes.14 In the 1350s, dower litigation had fallen about 75% from the 

levels immediately before the plague. Litigation levels rebounded a bit in the 1360s and early 

1370s. The decline only became more pronounced thereafter. By the end of the first quarter of 

the fifteenth century, dower litigation had fallen another 65% from the levels of the third quarter 

of the fourteenth century. By the end of the fifteenth century, only about a dozen cases appear in 

                                                 
13 The average for the five terms included in figure 6.a is 103.2 cases per term.  
14 The R2 value on the chart denotes the correlation between the actual volumes and the trend line. An R2 value of 1 
would be a perfect match; any value higher than .7 indicates strong correlation. 
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the plea rolls for any single term.15 The mortality caused by the Black Death cannot on its own 

explain the substantial decline between the 1340s and the 1350s and its continued decline 

thereafter. Certainly the death of about 40% of the population reduced all litigation. A persistent 

reduction in the levels of dower litigation is expected as a result of the population decline, but the 

levels of litigation throughout the remainder of the fourteenth century fall well below that 

expectation.16 As the overall levels of litigation recovered and then increased, dower litigation 

continued to decline.17  

 Statistical analysis of dower litigation and an examination of the underlying social 

conditions address the deficiencies inherent in the argument that the development of the use and 

provisions through jointure simply made dower obsolete.18 The primary problem with the use as 

a simple explanation for the change is that the use could not itself bar a widow from her dower 

claim if the use was established during the marriage. The widow’s right appended, immediately 

after marriage or after the husband became seised, to any lands of which the husband was seised 

as of fee during the marriage and to which the wife’s issue by him, if she had any, could succeed. 

A use created during marriage, therefore, did nothing to eliminate the widow’s dower right. In 

his thorough treatment of uses, Bean recognized that limitation and argued, based on that fact, 

that uses did nothing at all to diminish dower right.19 Bean was correct from a doctrinal 

perspective, but his argument did not account for the social effects that the use had on dower. 

                                                 
15 http://aalt.law.uh.edu/ELHOv/Dower.html.  
16 Assuming a worst case scenario – that dower litigation in the 1350s and 1360s might exhibit a 40% reduction 
related to population decline – the expectation of litigation based on the period immediately before the Black Death, 
would be slightly more than 200 cases. The average level of dower litigation in progress in common pleas in the 
1350s and 1360s, however, is about 96 cases. However figured, the decline cannot be the result of mere 
demographic changes. 
17 For the increase in litigation see http://aalt.law.uh.edu/ELHOv/Enrollments.html.  
18 Baker, for example, argues that “[t]he widespread practice of vesting land in feoffees to uses rendered it [dower] 
virtually obsolete, except at the lowest levels of landholding where uses were inappropriate, because the Chancery 
did not recognize dower in respect of uses, and dower did not attach at law on the death of a joint tenant,” 309.  
19 Bean, 136-7. 
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After uses had become widely accepted, most of them were undoubtedly created so that the 

husband was never seised of the land in fee during the marriage and thus the wife never acquired 

dower right.  

Bean’s oversight is surprising, and Eileen Spring has well noted it.20 Her argument, 

however, does nothing to establish a process whereby the use supplanted dower right. She agrees 

that the use came rapidly into widespread acceptance, but, despite her acknowledgment of the 

situation, does not adequately handle the period during which men could not have created a use 

prior to having been seised of the land during the marriage. She further asserts that “great 

landholders desired to reduce the provision mandated by the common law for their widows...”21 

Spring’s argument about the motivation is based on sixteenth-century evidence, and attitudes 

from the sixteenth century are no indication of attitudes from the fourteenth and fifteenth 

centuries. The fourteenth and fifteenth centuries provide ample evidence that many men had no 

such desire and in fact provided more for widows through provisions in uses than those widows 

would have received from common law dower.22 Certainly some men gave less. What Spring 

sees for the sixteenth century is the result of the process that continued throughout the century 

and a half before her evidence. Part of her purpose, however, is to demonstrate more significant 

change after the mid-sixteenth century.23 Despite her observation that Bean had not adequately 

addressed the social effects of the use, she herself discounts those effects. “The coming of uses 

then was an ominous development for the aristocratic widow,” she argued, “but it cannot be seen 

                                                 
20 Spring, 44-45. 
21 Ibid., 47. 
22 Evidence from wills from the late fourteenth and early fifteenth centuries and the close rolls, included below, 
reveal that arrangements that men made through uses do not coincide with traditional dower and inheritance 
scenarios. 
23 She cautions that the development of uses might have discouraged dower, but did not eliminate dower right. 
“Unless [this] is recognized, an oversimplified story will be told, one in which major change comes too early in the 
history of the widow,” Ibid., 44. 

 169



as reducing her right with general success.”24 Her statement is as accurate as Bean’s explanation, 

if the subject is strictly limited to the common law’s position on dower as a property right. The 

use was, however, extremely successful in disincentivizing dower claims and, ultimately, in 

circumventing dower right completely, even though the doctrine of dower remained unchanged. 

 

The use and provision for the widow 

The use created new patterns of landholding that generated a desire to limit dower claims. 

The motivation to disincentivize dower had several facets. A major factor in the development of 

the use was to empower the husband. Simultaneously husbands wanted to protect the value of the 

land for purchasers. The use also threatened to multiply maintenance for the widow: if the use 

was created during the marriage and the husband had made a provision for his widow via the use, 

her dower claim to those lands would have given her both her common law dower and the 

provision that her husband had arranged in the use. During the third quarter of the fourteenth 

century, therefore, a husband who created a use during his marriage and intended to provide for 

his widow by instructions to his feoffees needed also to limit her claim to dower right and 

thereby prevent the possibility that she would have a double portion of the land. By separating 

legal title to the land from the beneficial enjoyment, the use erased the complex set of 

interwoven property rights that was so prominent a feature of the first legal system. The husband 

became responsible for providing for both the widow and the heir, but he also had an obligation 

to ensure full value to purchasers. All arrangements involved in allocating dower that had been 

the subject of negotiation and the potential subject of common law litigation before the Black 

Death, therefore, shifted to the husband for him to make before he died. Those arrangements had 

generated tensions among the widow, heir, possibly a new husband and purchasers. Litigation in 
                                                 
24 Ibid. 
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the earlier fourteenth century had been a means to bring all of the interested parties together. The 

goal had been usually to create an arrangement by which the heir would provide the widow with 

a compact, easily manageable tenement that would leave each of the purchasers with their 

relevant thirds.25  

Part of the husband’s motivation to make the necessary arrangements was to reduce those 

tensions; the use empowered him to provide for the members of his family as he saw fit. 

Developments of the thirteenth and early fourteenth centuries had complicated the situation. 

Dower right had expanded to append to a greater portion of the husband’s lands and thus 

increased the burden on the inheritance. Land had become a more liquid source of wealth so that 

the widow’s claims were more often to parcels of land that were in the hands of purchasers rather 

than the heir. Even with normal rates of mortality, an heir was often not the child of the widow. 

The circumstances had complicated a straightforward allocation of dower and generated intra- 

and interfamilial tensions that had the potential to be severely disruptive. The use alleviated 

those tensions between widow and heir. It allowed for a provision for the widow that was 

superior to common law dower in some characteristics: the arrangements could deliver the land 

to the widow more quickly, reduced tensions between the widow, heir and purchaser and was 

flexible enough to change depending on the widow’s future choices. All of those characteristics, 

however, pushed toward limitations on the widow’s dower right itself. For the use to work 

effectively, the widow’s dower right had to be circumvented or avoided.  

The main focus of legal innovation was to ensure that, despite widespread mortality, men 

maintained responsibility for their own actions and those of their families, and part of the 

strategy was to increase the strength of governance at all levels of society.26 The concern was 

                                                 
25 See chapter 5 at page 124. 
26 Palmer, English Law in the Age of the Black Death, 1. 
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immediate. Even before the Black Death arrived in London, the government of Edward III had 

begun to arrange what were essentially wage controls. The Ordinance, and later Statute, of 

Laborers attempted to ensure that an agricultural workforce remained that was sufficient to meet 

the needs of landholders and that would work for traditional wages.27 Penal and performance 

bonds began to appear in the 1350s to ensure that men stood to their obligations. Before the 

Black Death the main objective of debt litigation at common law was simply to ensure that 

debtors repaid their debts; after the Black Death the objective was to enforce the agreement 

vigorously to ensure that men stood to their obligations.28 In practice the penal bond created a 

penalty that doubled the debt if payment was tardy.29 The harsh conditions that penal bonds 

created survived through the second legal system, but then were determined to be 

unconscionable. In the aftermath of the Black Death, however, they appeared to be necessary 

mechanisms to ensure that debtors stood to their obligations and did so in a timely manner. 

Performance bonds similarly penalized harshly non-performance of a required action – such as 

adherence to arbitration or payment of leasehold rents.30 

The flexibility that the use gave to landholders served several of the government’s ends. 

The use enabled men to use their lands to help pay their debts after they died, so that they could 

stand to their obligations as the government intended. Uses provided a means to make provisions 

for prayers for their own souls and those of family members – no small consideration in the 

context of an extraordinarily high mortality rate. The use also allowed men to make 

arrangements for their family members in a way that they had never been able to make before. 

                                                 
27 The Ordinance of Laborers and Servants, 23 Edw. III; The Statute of Laborers, 25 Edw. III, stat. 2. 
28 Palmer, English Law in the Age of the Black Death, 62-3. 
29 If the debt were to be repaid in installments, the effect of the penalty could have nearly trebled the debt. Had the 
debtor repaid all but the last installment, such that he had nearly paid the entire debt, enforcement of the full debt 
listed on the bond itself would have required him to pay the full amount, double the true value of the debt, 
notwithstanding the sum total of the installments he had already paid. Ibid., 88-9. 
30 Ibid., 82-3. 
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Uses increased significantly the authority of the husband within the family by allowing him to 

allocate his land based on his own decision rather than by automatic operation of the common 

law.31 With that ability came a responsibility.  

With the disruption caused by the mass mortality of the Black Death, heirs were less 

likely to be closely related to widows and might therefore also have been less likely to allocate 

dower freely and promptly. The heir’s reluctance either to render dower or to compensate a 

purchaser who rendered dower to the widow generated ample opportunity for litigation. The use 

allowed a husband to prevent litigation by providing for his widow directly rather than having 

her rely on common law dower right to secure her maintenance. Litigation could certainly 

contribute to tension between the heir and widow; the husband’s allocation by a use helped to 

alleviate those tensions by shifting the cause of a diminution of the inheritance from the widow’s 

dower claim to the husband’s affirmative decision.  

The common law could certainly force a recalcitrant heir to allocate and render dower or 

force the heir to compensate a purchaser, but the litigation required could take several years from 

beginning to end.32 In the interim the heir enjoyed the whole of the inheritance and the purchaser 

the full value of the land; the widow was left with nothing of that dower while she pursued 

recourse through litigation, although many, if not most, would have had some means of support 

whether by inheritance, maritagium or land that she had held jointly with her husband. Few 

would have doubted that she was entitled to her dower, and the social pressure on the heir to 

render dower to the widow, either directly from the inheritance or to protect a purchaser, could 

have been substantial. If the heir, however, was not himself a resident of the area with ties to the 

local community, that pressure would have been difficult to apply to him. He could have 

                                                 
31 Ibid., 118-23. 
32 See chapter 5 beginning at page 125. 
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expected that, eventually, the king’s courts would force him to render dower, but he had little to 

lose by delay and much to gain. Should the widow die while litigation was pending, he would 

have been no worse off for having deprived her of her dower. Even when litigation began he 

might have been able to arrange a settlement with her that would have saved them both some 

trouble and expense and prevented judgment against him and the imposition of penalties for 

having withheld dower. Heirs without close ties to the widow, and especially those without ties 

to the community, therefore, would have been much less willing to acquiesce to the widow’s 

claim, especially if she remarried. 

Husbands still exhibited a genuine interest in providing for widows, and the use 

accomplished that goal while simultaneously avoiding lengthy litigation. The provisions that 

husbands made, although they disincentivized dower litigation, were often a benefit for widows. 

Widows faced the possibility of substantial delay, cost and aggravation in pursuit of dower at 

common law.33 The new mechanisms, and ultimately the use itself, allowed a husband to provide 

directly for his widow without her having to rely on common law litigation. Such provisions 

furthered the government’s effort to strengthen governance and to ensure that men stood to their 

obligations, since husbands were then better able to control their lands. Husbands had few 

obligations as important as providing for the maintenance of family members, who obviously 

included widows. A reduction in dower litigation, therefore, need not indicate a reduction in the 

widow’s economic condition. Individual circumstances certainly varied: some husbands 

provided more, some provided less. Regardless of the amount, however, a widow had immediate 

access to lands provided to her by arrangements her husband had made. That immediate access 

eliminated the burdens associated with common law litigation, even as it reduced the extent to 

which she could rely on common law dower as a property right. Although the process was 
                                                 
33 See chapter 5 at page 125; Walker, “Litigation as Personal Quest,” 86. 
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relatively simple and the possible defenses by tenants severely limited, a widow was never 

assured of outright victory at common law. Many widows chose to settle rather than to litigate, 

even those who had already initiated a claim in the common law courts.34 The point was not to 

deprive widows but rather to provide for them by other means than common law dower. To 

accomplish that transition required circumvention of the widow’s property right. 

 The use allowed the husband to provide for his widow as he saw fit. Rather than merely 

depriving widows,35 the novelties introduced in the later fourteenth century allowed husbands to 

provide securely for their widows. These mechanisms reduced the burden on the widow of 

pursuing her own maintenance, either through common law litigation or through negotiation. 

They also allowed men greater flexibility to provide for widows. An enfeoffment of the wife 

along with the husband, although it would have maintained her in her widowhood, could not take 

into account changing circumstances after the husband’s death. What might have appeared to be 

a fair arrangement that protected purchasers and satisfied both widow and heir if the widow 

remained sole might have looked to be a harsh reduction of the inheritance if the widow 

remarried a particularly wealthy new husband. The use allowed for men to make different 

allocations depending on different factual situations. They allowed, therefore, for post-mortem 

revisions and gave the husband something of a life after death. 

Acceptance of the use created immediate problems with respect to dower, so that 

husbands were motivated to limit the claims of widows. Lands held in fee simple were 

completely alienable, and that feature facilitated land sales. An heir had no claims to lands that 

his ancestor had alienated, except lands that had been held in fee tail or in which the heir had a 

                                                 
34 Hanawalt, The Wealth of Wives, 103-4; Mate, Daughters, Wives and Widows after the Black Death, 94-105; Linda 
E. Mitchell, Portraits of Medieval Women: Family, Marriage, and Politics in England 1225-1350, (New York: 
Palgrave MacMillan, 2003), 24; Walker, “Litigation as Personal Quest,” 86. 
35 The long-term trend, the subject of subsequent pages, did ultimately deprive most widows.  
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reversionary interest. Dower, however, appended to lands held in fee simple that the husband had 

alienated during the marriage. Because of the general increase of the buying and selling of land, 

many dower claims that widows had were against purchasers. The heir’s warranty protected 

those purchasers and bound him to satisfy from the inheritance any purchasers whom the 

widow’s claim injured. If the heir had nothing by inheritance, however, or had insufficient 

inheritance to satisfy the claim, he was not bound to compensate the purchasers.36 In such 

instances purchasers simply lost as a result of the widow’s claim. If a man transferred his lands 

to feoffees to his use, his heir inherited nothing. He might direct his feoffees to deliver his lands 

to his heir, but whether the feoffees held to the use of the heir or conveyed the land to the heir or 

to feoffees to the heir’s use, the heir technically inherited nothing at all since his ancestor had not 

died seised. The control and benefit of the land passed just as it would have passed by normal 

inheritance, such that the heir had as much as he would have had by inheritance. With a use, 

however, title did not descend to the heir, and he was not thereby bound to satisfy purchasers 

from the lands that came to him by virtue of a use. The use therefore tended to leave purchasers 

exposed to dower claims without the protection of the heir’s warranty. Widespread acceptance of 

the use had created circumstances in which the widow’s dower claim had become inappropriate 

because of the provision that she enjoyed by her husband’s allocation via a use. The transition to 

uses as a means to provide for the widow required that the widow’s claim be discouraged to 

ensure that she did not pursue dower claims that her husband’s provision had already taken into 

account. 

 

 

 
                                                 
36 See chapter 5 at page 113. 

 176



Remarriage 

 Many widows transitioned relatively rapidly into a new family and thus had other 

economic support than dower. The frequency with which widows remarried meant that many 

were not entirely reliant on dower, and that situation reinforced the motivation to link the 

provision for a widow to the choices that she made. Although dower was the widow’s property 

right, a substantial amount of dower claims included a new husband. The focus on dower as the 

widow’s claim often overlooks the extent to which any particular widow had other resources on 

which to rely. Many women, even in the later fourteenth century, continued to inherit land. 

Payling has argued that female inheritance actually increased in the later fourteenth century.37 

Many of them also had held land jointly with their husbands and continued to hold those lands in 

their own right after their husband’s death.38 Despite the obvious connection of dower to 

widows, it was not always the widow’s sole means of support even if she remained in her ‘pure 

widowhood.’ Many widows, of course, remarried, and some remarried relatively quickly. In a 

substantial portion of litigation, therefore, the widow was not the sole claimant. She might, in 

fact, not even have had the greatest interest in securing control of the land: a new husband might 

well have been the one most interested in pressing the widow’s claim as far as possible. 

                                                 
37 See chapter 8 at page 263; Payling’s argument is handled more thoroughly there in the context of women’s 
property rights in general. His evidence actually shows that the potential for female inheritance increased. 
38 See chapter 4 beginning at page 95. 
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 From the later fourteenth century through the early fifteenth century, about half of 

widows remarried. Figure 6.b shows remarriage rates among claimants in dower cases that 

appeared in the court of common pleas during the century under consideration. The average rate 

at which widows remarried by the time they began litigation was 45%. That number undoubtedly 

underestimates the total number of widows who remarried at some point during their lives. 

Rosenthal argues that about half of aristocratic widows remarried.39 He further argues that those 

who did remarry did so within about five years.40 Mate suggests a similar figure for the 

remarriage rate of aristocratic widows in Sussex after the Black Death.41 Hanawalt has found 

that, in London, remarriage rates fluctuated between one-third and one-half in the early fifteenth 

century and as high as two-thirds after the Black Death.42 Evidence from the plea rolls is 

therefore generally in line with other sources. Hanawalt does not specify the precise time range 

for the spike in remarriage that she found after the Black Death. The plea rolls show relatively 

                                                 
39 Rosenthal, Patriarchy and Families of Privilege, 205. 
40 Ibid., 195. 
41 Mate, Daughters, Wives and Widows after the Black Death,125. 
42 Hanawalt, “The Widow’s Mite,” 36. 
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normal rates of remarriage in 1352 and 1357. The decline in 1362 is probably anomalous and the 

result of another wave of the disease that swept through England in 1361-2. That recurrence 

might also have depressed remarriage rates in the roll for 1367 if Rosenthal’s estimation for the 

rapidity of remarriage is accurate. A woman whose husband died in 1362 might not yet have 

remarried by 1367, but could have remarried shortly thereafter. If the rates for 1362 and 1367 are 

lower than normal, therefore, the rate of remarriage appears even more stable until the mid-

fifteenth century. In about 45% of cases, therefore, the widow had already remarried when 

litigation began.  

A widow who had remarried had resources from the new marriage that reduced her 

dependence on dower for financial stability. In addition to whatever other lands she might have 

held – inheritance, jointure or fees in her own right – she had formed a new family that gave her 

material support. The claim in about half of the dower litigation from the later fourteenth and 

early fifteenth centuries was to augment what the new couple had rather than to provide support 

for a sole widow. That situation emphasizes the extent to which dower could have been 

perceived as an unreasonable imposition on the inheritance and an inconvenience for purchasers 

and thus the cause of social discontent. The stability also indicates that most widows who 

remained in their ‘pure widowhood’ were not, in fact, left destitute as a result of the use or other 

arrangements to discourage dower litigation. Had widows been left without means of support 

except to remarry, the percentage of unmarried widows engaged in litigation ought to have 

increased as the fourteenth century progressed. The plea rolls show just the opposite. Throughout 

the later fourteenth century more widows involved in litigation had remarried. That increase is, 

however, relatively slight – and would be smaller still if 1362 and 1367 are unusually low – but 
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the trend appears to reflect moderately increased rates of remarriage through the end of the 

fourteenth century.  

 Increased rates of remarriage through the later fourteenth century, however, could 

plausibly indicate desperation on the part of widows. If the use and other mechanisms to 

disincentivize dower litigation were as successful as they appear to have been, callous husbands 

might have left their wives without sufficient support to maintain themselves on their own. In 

desperate financial need they might have been forced to remarry at increasing rates. Evidence 

from the wills, however, undermines that possibility. Those men who had transferred their lands 

into uses continued to provide their widows with sufficient means to support themselves. Sir 

William Langeford, for example, left instructions in his will that, in addition to what he left his 

wife directly, she should have control of the estates that he left to his sons until they came of 

age.43 Thomas Walwayn, esq. left a collection of lands to his wife and instructed his feoffees 

that, after they had held the proceeds of other lands to his executors for twenty years, she was to 

have those as well.44 John Chelmyswyk left the manor of Staverton to his wife, although he 

directed that other manors, if he died without heirs of his body, be sold to fund charitable 

works.45 In instances in which any distinction is made, moreover, a husband’s provision for his 

widow could be reduced if she remarried. In addition to the land that he left, Chelmyswyk left 

money to his wife only on the condition that she remain sole for a year.46 Sir Ralph Rochefort 

left land to his widow on the condition that she either not remarry or remarry only with the 

advice and consent of his executors.47 To the extent that a husband’s financial arrangements did 

                                                 
43 Langeford’s will specifies the estates for his sons, the provision for his widow is simply the residue of his estate. 
The Fifty Earliest English Wills, ed. Frederick J. Furnivall (EETS 78, 1882), 20-1. 
44 Ibid., 24-5. 
45 Ibid., 33-4. 
46 Ibid. 
47 Ibid., 122. 
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affect his widow’s decision to remarry, therefore, in most cases they would have pushed her, 

however marginally, toward remaining sole. 

 The diminution of the social importance of dower might have affected the status of 

widows. Because of the wealth that dower gave to widows, they had traditionally been attractive 

prospects for marriage.48 Rosenthal has argued that many aristocratic widows married men of 

lower social levels in the later fourteenth and early fifteenth century than they had previously. He 

proposed that the discrepancy could suggest that more widows married for love than for property 

or social position.49 Rosenthal’s hypothesis could be correct. Another theory, however, might 

also be sufficient to explain the decline in widow’s remarriage status. Although the evidence is 

currently too slim for a definitive conclusion, the effects of the use and similar mechanisms 

might have diminished the overall attractiveness of widows as marital prospects. That hypothesis 

is at least consistent with Rosenthal’s findings and may be a related rather than a replacement 

motivation for the social discrepancy that he found for widows’ marriages. If the husband was 

successful in reducing the amount of land that his widow could control, she would have had less 

to offer to a new husband. That economic dynamic could, in a sense, have shifted widows down 

a bit socially.50 

 These changes, furthermore, appear to have undermined marriage itself. Richard 

Helmholz argued that marriage litigation declined substantially from the fourteenth to the 

fifteenth century. In 1373 at Canterbury fifty-seven of 113 cases dealt with marriage; in 1417 

                                                 
48 Rosenthal, Patriarchy and Families of Privilege, 203-4; Joel Rosenthal, “Fifteenth-Century Widows and 
Widowhood: Bereavement, Reintegration, and Life Choices,” in Wife and Widow in Medieval England, ed. Sue 
Sheridan Walker (Ann Arbor: University of Michigan Press, 1993), 34; Mate, 128-9. 
49 Rosenthal, Patriarchy and Families of Privilege, 212-3. 
50 Rosenthal rejects the idea that aristocratic widows were “less attractive per se” and argues that enough evidence of 
widows increasing their social status in subsequent marriages exists to indicate that they were not financially 
impoverished. Increased social mobility, however, might have had more to do with inheritance than with dower. 
Rosenthal was dealing with aristocratic widows, whose experience was certainly a bit different than their 
counterparts several steps down the social ladder who form the majority of widows who appeared in the plea rolls. 
Rosenthal, Patriarchy and Families of Privilege, 213. 

 181



only fourteen of 265 cases involved marriage disputes.51 In 1347 at Rochester sixteen of thirty-

four cases concerned marriage; in 1438 only nine of ninety did.52 Charles Donahue has found far 

more stable numbers of marriage cases as a percentage of total litigation in ecclesiastical 

courts.53 Donahue’s examination, however, focused only on York, whereas Helmholz’s included 

a wider selection of courts. The increase that Donahue found, therefore, might have been 

peculiar to York and thus not representative of England as a whole. Both Donahue and 

Helmholz, however, have found a similar trend in marriage litigation: women sued more often to 

enforce marriages in the fourteenth century than they did in the fifteenth century, and they sued 

more often than did men.54 Helmholz took the decrease in marriage litigation to indicate that 

people had come to accept the canon law of marriage sufficiently that they were willing to abide 

by the arrangements that they had made and less interested in extricating themselves from 

unhappy marriages.55 Donahue supposed that in the fourteenth century women valued marriage 

more than men did and that in the fifteenth century either men had come to value marriage as 

much as women or women came to value marriage less than they had previously.56  

The declining social importance of dower might have played a role in undermining 

women’s concern to enforce marriages. Dower ensured a wife some provision in widowhood as 

the result of a valid marriage. Women would have been interested in enforcing a contracted 

marriage to maintain that provision. The dower provision was certainly not the only reason to 

enforce a marriage contract, but it must have played a role in helping to determine how willing a 

                                                 
51 Richard H. Helmholz, Marriage Litigation in Medieval England, (Cambridge: Cambridge University Press, 
1974), 166. 
52 Ibid. 
53 Charles Donahue, Jr., “Female Plaintiffs in Marriage Cases in the Court of York in the Later Middle Ages: What 
Can We Learn from the Numbers?,” in Wife and Widow in Medieval England, ed. Sue Sheridan Walker (Ann Arbor: 
University of Michigan Press, 1993), 207. 
54 Helmholz is less direct about the gender disparity although it appears plainly. Helmholz, 167-8; Donahue, 196-7. 
55 Helmholz, 167-8. 
56 Donahue, 203. 
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wife was to remain with an unpleasant, or perhaps abusive, husband. By the fifteenth century the 

social importance of dower had declined dramatically. The wife’s economic interest in 

maintaining an unhappy marriage had disappeared. Dower might have been enough to force an 

unhappy woman to stay in a marriage and even to fight to enforce one. Without that financial 

motive an unhappy wife would have had little to lose by separating from her husband if she had 

enough resources of her own to support herself. He had, after all, the power to leave her nothing 

from his estates. Ravishment litigation indicates a much higher level of the abduction of wives in 

the latter fourteenth century.57 Some of those cases certainly involve women who merely walked 

away from marriages that they no longer valued.58 The evidence is insufficient to demonstrate 

that a reduction of the social strength of dower undermined marriage, but such a hypothesis is 

consistent with the evidence that is available. 

Donahue’s suggestion that, by the fifteenth century, men simply came to value marriage 

as much as women did is a plausible answer. As a part of the overall increase in the interest of 

men standing to their obligations after the Black Death, a marriage contract might well have 

looked to be a more solemn and important responsibility than it had been earlier in the fourteenth 

century. That solution, however, does not fit as neatly with other evidence concerning marriages 

in the later fourteenth and fifteenth centuries. Women do seem to have married later in life after 

the Black Death than they had before.59 Such a delay in marriage could indicate cautiousness to 

contract a marriage. Women, and men, might have been more interested in marrying for 

                                                 
57 Chapter 7 handles ravishment litigation in greater detail. 
58 See, for example, Sara Butler, “Runaway Wives: Husband Desertion in Medieval England,” Journal of Social 
History, Vol.40, No. 2 (Winter, 2006), 337-59. 
59 See, for example, Richard M. Smith, “Geographical Diversity in the Resort to Marriage in Late Medieval Europe: 
Work, Reputation, and Unmarried Females in the Household Formation Systems of Northern and Southern Europe,” 
in Woman Is a Worthy Wight: Women in English Society, c.1200-1500, ed. P.J.P. Goldberg (Stroud, Glouc.: Alan 
Sutton Publishing Inc., 1992), 39. 
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affection than for financial gain, as Rosenthal suggested, and therefore could have waited longer 

to marry.60  

The diminution of dower would have contributed to a woman’s decision to marry. The 

prospective wife who was not assured a defined, common law allocation of dower from her 

intended husband’s estates might have been more interested in arranging a match based on 

compatibility. P.J.P. Goldberg has also offered an argument based on economic considerations. 

His hypothesis was that women tended to marry later after the Black Death as a result of 

increasing economic opportunity and the modicum of independence that came with it.61 

Goldberg’s point was that some women could afford not to marry. Nevertheless a similar, if 

opposite, motivation could be at work: that it did not pay for some women to marry particular 

men. An affectionate but moderately poorer husband could have chosen to provide more than a 

stern but wealthier man. Again, the suggestion that a reduction of the social importance of dower 

contributed to marriage arrangements is no more than a hypothesis at this point, but the centrality 

of property right to marriage arrangements from the thirteenth century through the Black Death 

should have made any alteration of those rights at least something of a consideration when 

contracting a marriage. The avoidance of dower right might actually have helped to produce 

more stable and satisfying marriages. The decline of the social importance of dower could have 

contributed to a trend of later marriages. At the very least that decline seems to have had very 

little effect on the percentage of widows who chose to remarry rather than to remain sole. 

Dower litigation was almost as often about maximizing resources for a new family as 

about ensuring the financial stability of a sole widow. Nearly half of dower disputes included 

                                                 
60 Rosenthal, Patriarchy and Families of Privilege, 212-3. 
61 P.J.P. Goldberg, “‘For Better, For Worse’: Marriage and Economic Opportunity for Women in Town and 
Country,” in Woman Is a Worthy Wight: Women in English Society, c.1200-1500, ed. P.J.P. Goldberg (Stroud, 
Glouc.: Alan Sutton Publishing Inc., 1992), 122. 
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new husbands. In at least some of the cases that did involve only sole widows, the widow 

undoubtedly had the benefit of some other property – other dower, inheritance or jointure. 

Evidence from wills from the late fourteenth and early fifteenth centuries also reveals that 

husbands continued to make some allocation for widows. Widows were not, therefore, generally 

left destitute. The use increased the husband’s authority within the family and allowed him to 

adjust allocations for his widow and children as he thought was appropriate. Those allocations 

certainly included a desire to provide for the widow, as well as an interest to protect purchasers 

and to deliver to the heir, and other children also, some allocation by which to maintain 

themselves. The flexibility that the use provided addressed important social concerns.  

 

Mechanisms to disincentivize dower litigation 

 By empowering the husband to make arrangements for his widow’s maintenance before 

he died, the use alleviated the problems that the widow might face in those negotiations, 

mitigated the effects on the heir and ensured purchasers full value. Through his instructions to 

feoffees to his use, the husband could allocate land and rents for his widow at any time before he 

died. The feoffees’ only real interest in the lands was to carry out whatever instructions the cestui 

que use gave to them. They certainly would have had no interest in depriving the widow of an 

allocation her husband had made for her and should have delivered to her whatever lands or rents 

her husband specified without much delay or struggle, unless that delivery depended on 

conditions that her husband included in his instructions. Feoffees to uses were at least as likely to 

render an allocation to the widow as an heir, and in many situations they must have been more 

likely. Their primary interest was with their own reputations. They had agreed to allocate the 

land they held in use as the cestui que use directed them. Standing to that obligation 
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demonstrated that they were men of their word, and that demonstration could have tangible 

benefits in their own dealings, especially since these men often served as feoffees for each other. 

A demonstration that they were not men of their word would have had potentially devastating 

consequences. Many of them, moreover, would also have had significant concerns for what the 

consequences of breaking that trust might have meant for their souls. Their trustworthiness 

notwithstanding, feoffees to uses could indeed be a greater obstacle to a widow who had been 

excluded than would an heir or guardian of an heir. Precisely the same dynamic was at work: 

feoffees generally did exactly as they were instructed. If they had been instructed to exclude the 

widow, therefore, they would have held to those directions vigorously. 

The group dynamic also served to strengthen their resolve. Most sets of feoffees to uses 

included one or more clerics who undoubtedly helped to ensure that the group as a whole 

fulfilled its obligations.62 Many groups also included the wife of one or more of the feoffees as a 

feoffee herself.63 The inclusion of wives as feoffees to uses probably reflects at least an attempt 

to include a woman’s conscience in the dynamic. More importantly, however, it also 

demonstrates that women generally accepted the new development. Although she might have 

been pressured by her fellow-feoffee husband to accept, a wife could not have been included 

expressly against her will. Including a wife who was either unwilling to be a feoffee or to 

participate in the arrangements at all would have jeopardized the entire arrangement. Addition of 

a wife to the group of feoffees, moreover, complicated title. The feoffees could not have 

transferred title to another group of feoffees except by final concord and thus under some court 

supervision. The old common law rules still preserved women’s property rights, and the 

protection of the law would have increased the significance of the woman’s role in the group. 

                                                 
62 Bean, 154. 
63 Ibid., 155.  
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The persistent participation of wives as feoffees to uses, as well as their appointment as 

executors of their husbands’ wills,64 supports the expectation that, as detrimental as the 

developments of the later fourteenth century may sometimes appear to their interests, women did 

indeed accept them.  

 The use, therefore, helped to ensure quick delivery of a provision to the widow in the 

form of jointure. If her husband had given instructions to his feoffees to give to her a certain 

portion of the land that they held in use, the widow could have expected to receive that allocation 

without difficulty. The dower alternative, an allocation by the heir after the death of the husband, 

would have required the heir to know not only what the late husband had held at the time of his 

death, but also what he had held at any time during the marriage. Many heirs would not 

necessarily have been familiar enough with the details of the inherited estates to know all of that 

information, so tensions with the widow, who would have been in a better position to know, 

were likely from the beginning. The heir might well have made an allocation that seemed fair to 

him, based on what he knew, but that seemed less than satisfactory to the widow or to her future 

husband. Any property that the husband had sold, and that the heir did not take into account for 

the purposes of the allocation, became the targets of litigation that would have involved the 

widow – alone or joined with a new husband – the heir and purchasers.  

Although the potential existed for ongoing disputes and negotiations among all of the 

parties involved, allocations made by a use circumvented those problems. Whether the husband 

allocated more to his wife than she would have received at common law depended on the 

individual circumstances of the family. A husband in a good marriage who had increased the 

economic position of his family might certainly have felt both able and willing to provide 

generously for his widow. A husband whose economic circumstances had deteriorated would 
                                                 
64 Rosenthal, Patriarchy and Families of Privilege, 92-3; Fifty Earliest Wills 90, 93. 
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have faced the pressure to provide for his widow but not to disinherit his heir. In the latter 

situation, many wives must have been relatively willing to accept a smaller share than they might 

have been due at common law, because they understood the economic situation of the family. 

Regardless of the situation the widow’s jointure was settled before her husband died, and she 

was at least relieved of the burden of fighting for dower herself. 

 Jointure, however, could not simply replace dower immediately. The widow had a claim 

to her dower from any of the lands of which her husband had been seised at any time during the 

marriage to which her children by him, if she had any, could succeed. If a husband transferred 

lands into a use during the marriage, his wife’s dower right remained unaffected. She would, 

therefore, have had her jointure from the use – assuming that her husband thus provided for her – 

but she would also have had her dower claim to those same lands against the feoffees to use. In 

effect she would have had her maintenance twice. Such circumstances, of course, could not 

stand. Some means to bar the widow’s claim to dower were necessary to ensure that, at the very 

least, she did not claim dower from lands held in use, that is, from those lands from which she 

was already allocated jointure.  

Her claims to other lands, however, were a more difficult problem. A husband might 

have had tenements A, B and C. Suppose he had sold tenement C and transferred tenements A 

and B to feoffees to his use. He could then have directed his feoffees to deliver to his widow her 

jointure from the use, perhaps equal to a full third part of the value of A, B and C, just as she 

would have received at common law. Such an arrangement ought to have appeared no different 

to the widow from a settlement with the heir for common law dower. Many widows had 

traditionally come to an arrangement with the heir for a compact parcel rather than third parts of 
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divers tenements that would have been difficult to manage.65 Receiving a compact parcel from a 

use was therefore little different from receiving a compact parcel from negotiation with the heir. 

What was different was the property right and the claim that it created. Tenement C, in the above 

arrangement, was no longer under the husband’s control by any means; it was the property of the 

purchaser, or perhaps of feoffees to the purchaser’s use. The widow could easily have targeted 

the purchaser. The common law would have made no inquiry whether the jointure that she 

received from her husband’s use had been allocated in such a manner as to include the value of 

tenement C. Even if the purchaser successfully vouched the heir and obtained the heir’s warranty 

the court’s only concern would have been whether she had a valid claim. If she did, the justices 

would have ruled in her favor and ordered the heir to deliver her dower. 

 The solution to the problem of how to prevent widows from claiming dower of lands that 

had already been taken into consideration when jointure had been allocated was connected to the 

grants that established uses themselves. A grant that established a use was, by its very nature, 

restricted: the feoffees had seisin at common law but were subject to the restrictions imposed by 

the feoffor’s directions. The common law traditionally would not have accepted those 

restrictions, but the decision not to investigate the circumstances of the grant allowed them to 

remain in effect. Once that decision had been made, other restrictions, which would also never 

before have been permitted at common law, became possible. Enrollments in the close rolls 

provide some insight into the kinds of arrangements that men began to make once they could rely 

on these restrictions and the way in which they used grants to circumvent dower even in 

instances when the use alone could not have done so. 

 

 
                                                 
65 Mate, Daughters, Wives and Widows after the Black Death, 115-6. 
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 Robert de Upton’s enrollment in the close rolls discouraged his widow from claiming her 

dower by a series of arrangements that he designed to protect his feoffees and a purchaser. 

Writing of Robert Upton of Eylesford, granting to Robert Botiller, Thomas 
Saunders clerk and John Baker chaplain, their heirs and assigns, a rent of 20s. to 
be taken yearly of a messuage in the parish of St. Margaret in Suthwerk and all 
the lands which the grantor had in Surrey, by him lately given to Richard Baylay, 
his heirs and assigns, subject to the said rent payable yearly at Christmas, with 
power to distrain for arrears. Dated Suthwerk, Sunday after the Conversion of St. 
Paul 39 Edward III. 
Memorandum of acknowledgment in the chancery at Westminster 28 January. 
Indenture witnessing that Robert de Upton of Eylisford has granted to Robert 
Botiller, Thomas Saundres clerk and John Baker chaplain, their heirs and assigns, 
during the life of Godelef his wife, a yearly rent of 13s. 4d. of all his lands in the 
town of Eylisford co. Kent to be taken at Midsummer, upon condition that if after 
his death the said Godelef shall sue writ of dower against the tenants thereof 
concerning a messuage in the parish of St. Margaret in Southwerk which Richard 
Bayley lately had of her husband’s gift, or 20s. of rent to him reserved of the said 
house and of his other lands in Surrey, and shall thereto appear in any court of 
record, they the said Robert, Thomas and John shall have the said rent of 13s. 4d. 
during her life, with power to distrain for arrears, and so long as she shall not sue 
for dower payment of the said rent of 13s. 4d. shall cease.  
Dated Southwerk 27 January 39 Edward III. French. Memorandum of 
acknowledgement by Robert de Upton and Robert Botiller, 28 January. [sic]66 

 

That complex arrangement made his widow’s pursuit of dower a worthless undertaking.  

 Upton could only discourage his widow from claiming dower. His enrollment details two 

grants, made separately to appear unrelated, that are, in fact, complementary. The first, earlier 

enrollment documents a grant by Robert Upton to Robert Botiller, Thomas Saunders and John 

Baker of 20s. of rent to be taken annually from lands that he had previously granted to Richard 

Bayley. The grant of the rent to the three feoffees is the foundation of a use. Upton, however, 

appears to have been concerned, or at least realized that it was possible, that his wife, Godelef, 

might claim her dower either from the lands that he had granted to Bayley, or of the annual rent 

                                                 
66 CCR, 1364-1368, 159-60. 
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that he granted to the three feoffees to his use. She certainly had a claim to either.67 Since the use 

had been created while the two were married, it did nothing to bar her claim. 

 The second enrollment, however, was an effective mechanism to avoid her dower claim. 

It did nothing to reduce her dower right; it merely served to disincentivize her from pursuing that 

right. It also relied on another use, and on the jointure that Godelef was to receive from that use. 

Upton made a second grant to the feoffees to his use, a grant of 13s.4d. to be taken annually from 

lands that he held in Eylisford in Kent. His grant of that rent included certain conditions, 

conditions of a kind that previously would not have been permitted at common law, but, by the 

later fourteenth century, were well-enough accepted that they were openly enrolled in the close 

rolls. The rents should only be taken if, after Upton’s death, Godelef sought a writ of dower for 

either the lands that Upton had previously granted to Bayley or the 20s. rent that he granted to 

Botiller, Saunders and Baker. Provided that she did not seek dower, the rent was suspended. The 

figures included in the grants are striking. The suspended rent that Upton granted to the three 

feoffees, 13s.4d., was two-thirds of the value of either the lands that he had granted to Bayley or 

the rent that he granted to the feoffees. Godelef’s dower claim to either the lands or the rents, 

one-third of the value of either, would have given her 6s.8d. The rent was therefore twice what 

she would have received as dower. 

 In practice, Godelef faced potential punishment for claiming dower from either the lands 

or the rents, and both Bayley and the three feoffees were secure. The arrangement appears to 

leave Bayley without adequate protection: the suspended rent that would have become active if 

Godelef sought dower from Bayley was to be paid to the three feoffees. Upton, however, had 

                                                 
67 Godelef would have been barred from claiming dower from both the lands that her husband had granted to Bayley 
and the rents that he granted to the feoffees to his use. On the face of it, she might have had claim to both: her claim 
to the lands that her husband held heritably during the marriage and to the rents that he thereafter held. Such a 
doubling, however, had already been barred at common law, so that she would have had her choice of either the 
lands or the rents; either option would have been valued at 20s. annually. 
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undoubtedly instructed the three feoffees to compensate Bayley for his loss should Godelef have 

succeeded in her claim against him. The 13s.4d. that the feoffees collected could easily have 

covered the 6s.8d. that she would have recovered in dower from Bayley. Both Bayley and the 

three feoffees, therefore, were secure in their tenements by virtue of the same suspended rent. 

Should Godelef have sought dower from the 20s. rent that her husband had granted to the 

feoffees to his use, she would certainly have been successful. Once she had recovered the 6s.8d., 

however, the suspended rent of 13s.4d. would have become active. That rent presumably came 

from her jointure from the other use, and was twice what she would have recovered from either 

Bayley or the three feoffees. Once she had recovered dower from either of the tenements and the 

suspended rent became active, she actually would have lost 6s.8d. The formulation of the 

suspended rent is remarkable. Penal bonds that came into widespread use after the Black Death 

were similarly constructed to impose a penalty that was double the value of the debt.68 This 

penalty rent that Upton arranged to prevent his widow from claiming dower fits precisely with 

other written instruments designed in the later fourteenth century to ensure that men stood to 

their obligations. 

 Enrollments of this kind in the close rolls were by no means necessary to enforce the 

provisions. The enrollment of grants served simply as additional proof of the grant, but did not 

themselves constitute the grant. They could certainly be useful tools and many were willing to 

pay to have the details of their grants enrolled on the king’s documents. Grants without this kind 

of documentation, however, were no less binding. Since these enrollments include what would 

otherwise have been verbal, or at least less formal, instructions to the feoffees, their appearance 

is remarkable. Earlier in the fourteenth century the common law courts would have rejected such 

limitations and restrictions. The situation had changed dramatically by the 1360s for such 
                                                 
68 See above at page 172. 
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conditions to appear openly in chancery records. That uses had come quickly into widespread 

acceptance and men had become comfortable detailing their arrangements openly indicates the 

extent to which the courts had moved away from their previous attitudes and come to accept the 

use as a feature of landholding. Instructions to the feoffees to uses were nevertheless relatively 

uncommon occurrences in official documents in the later fourteenth century, although they 

became frequent by the 1420s. The vast majority of them must have been given informally – a 

tendency that ought not be surprising given that the flexibility to alter instructions to the feoffees 

was one of the attractive aspects of the use. Directions that were clearly documented in the close 

rolls, although advantageous should the feoffees ever disagree about what they had been 

instructed to do, could have complicated any future changes to the instructions that the feoffor 

chose to make. Although not necessarily common, such enrollments were neither rare. 

 Grants that discouraged dower claims and compensated possible targets of dower 

litigation became relatively common in the latter fourteenth century. In 1371 John Dovy 

promised to Ellen Bertram, lady of Bothale, 100m. if his wife, Katherine, claimed dower from 

the tenements in London that Dovy had granted to her.69 John Bulbek and Thomas Hancepe 

similarly granted to Thomas Colsulle 100s. as an annual rent if Hencepe’s wife, Margaret, 

claimed dower from the lands in Berkshire that Hancepe had granted to Colsulle.70 John de 

Chartesey included such a provision to disincentivize his widow claiming dower from lands that 

he granted to his son and daughter-in-law in 1395. Chartesey granted to his son 8m. in annual 

rent if his widow claimed dower from the lands that he had previously granted to his son in 

Allhallows the Great in Dowgate ward, London, with the added provision that the son receive a 

fraction of that rent in proportion to the amount of dower that his widow recovered if she did 

                                                 
69 CCR, 1369-1374, 291. 
70 Ibid., 336. 
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claim.71 He supplemented that grant with another to both of his sons for an annual rent of £40 if 

his widow claimed dower from any of several other tenements that he granted to them.72  

Sir Hugh de Courteney, earl of Devonshire, made even more dramatic arrangements. He 

assured Guy de Bryene73 that, should his wife claim dower from the lands that he granted to 

Bryene, either his sons or executors would compensate Bryene to the value of 500m. Courteney 

granted Bryene £500 if his sons or executors failed to provide the 500m. compensation.74 The 

£500 grant was an enforcement mechanism. Bryene should have received the 500m. 

automatically if the widow claimed dower. Any failure on the part of Courteney’s sons or 

executors to fulfill that arrangement, however, triggered the £500 payment, for which Bryene 

would have had to sue, but that was half again as much as the promised 500m. Although the 

difference between the promised compensation and the penalty payment was not quite as drastic 

as was common in penal bonds and in the arrangements that Robert Upton made, it still created a 

potentially severe penalty for non-performance. 

 William Waunton established a use in 1380 that also disincentivized his widow from 

claiming her dower. The mechanism was slightly different – a recognizance with a subsequent 

defeasance – but the end result was essentially the same. William enfeoffed Robert Muskham, 

clerk, John Chertesey and Clement Spice of his manor of Fambregge and all of the lands that he 

held in White Nottele, Black Nottele, Rewenhale and Cressyng, and enrolled the grant on 

February 6, 1380.75 Three days later he enrolled a second grant to the same feoffees of an annual 

rent of 44s. to be taken from his manor of Hoorham in Essex during the life of his wife, 

                                                 
71 CCR, 1392-1396, 395. 
72 Ibid., 395-6. 
73 The Guy de Bryene identified here was probably the same Guy de Bryan who has appeared in several cases in the 
fourteenth century. See chapter 5 beginning at page 143. 
74 CCR, 1360-1364, 261-2. 
75 CCR, 1377-1381, 352. 
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Thomasia.76 The following day, to maintain at least the appearance that the grants were 

unrelated, Waunton enrolled a defeasance that negated the annual rent that he had granted on the 

condition that the feoffees should hold the manor of Fambregge and all of the other lands of 

which he had enfeoffed them, “without recovery of dower thereof by Thomasia wife of the said 

William after his death.”77 The full situation, therefore, was that Waunton had granted the manor 

and associated lands to the feoffees to his use, and then granted them an annual rent that was 

suspended if his widow did not claim dower from the manor and other lands. That situation 

mirrored the arrangements that Robert Upton made, although Waunton’s took the slightly 

different form of an annual rent undone by a subsequent condition rather than a suspended rent 

made active by a subsequent condition. In either of the circumstances the rent was a means to 

disincentivize the widow’s claim and compensate the feoffees if necessary. 

 Arrangements to prevent future dower claims also protected lessees. William de Botreaux 

demised to Edmund de Hyndone in 1375 the manor of Little Berkhamstede for the term of 

Botreaux’s life, plus one year. He simultaneously granted that, if Hyndone lost anything of the 

manor for any reason, including by virtue a dower claim, Hyndone should have an annual rent of 

20m. from another of Botreaux’s manors as compensation for the loss.78 In 1379 a similar lease 

agreement protected the lessee from any action of dower on the part of Philippa, then the wife of 

the lessor, Sir Baldwin Berford, should she outlive her husband.79 

 The flexibility that the use created allowed men to allocate their property in different 

ways depending on the actual circumstances. This feature was likely an important consideration, 

especially because of the turmoil that the Black Death had created. Common law tenure operated 

                                                 
76 Ibid., 353. 
77 Ibid. 
78 CCR, 1374-1377, 239-40. 
79 CCR, 1377-1381, 332-3. 
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by known and rigid rules; that certainty was one of the advantages of the common law. Those 

rules, however, failed to account for the diversity of circumstances. Although estates at common 

law, such as the fee tail, could include certain conditions, the rigidity of those estates could not 

accommodate constantly changing circumstances. A husband might well have been very 

interested in ensuring that his widow had immediate access to some real property following his 

death, without her having to rely on allocation by his heir. At the time of the marriage, the wife’s 

father might have insisted on some such provision and might even have settled a joint tenancy on 

the couple to ensure provision for her. A joint tenancy could easily provide that certainty: if the 

husband and wife were jointly seised of a tenement, the wife became sole tenant when her 

husband died. Joint tenancies might have been a rational replacement for dower to a husband 

concerned with his widow’s immediate access to the land.80 Converting his lands to their lands, 

however, postponed any possibility of inheritance by the heir until the death of the widow and 

opened the possibility that she, in her ‘pure widowhood,’ or she and a new husband, might 

alienate the tenement entirely and thus deprive the heir. A tenancy settled jointly on husband and 

wife, therefore, gave the wife, as a widow, much more control of the land. Although joint 

tenancies were a possible solution, the use appears to have become the more accepted solution, 

and was so probably because it could produce the same results if desired, but also be adjusted if 

necessary.  

Husbands had long seen a distinction between dower as maintenance for the widow if she 

remained in her ‘pure widowhood’ and dower for a widow who remarried. The common law, 

however, saw no such distinction. The widow, as far as the common law was concerned, was 

entitled to her dower whether she remarried or not and regardless of the effect of her dower on 

                                                 
80 A cursory examination of the calendar of close rolls, in fact, seems to indicate that joint tenancies of husband and 
wife, and husband, wife and son, in fact did increase in the second half of the fourteenth century. That increase, 
however, was temporary, and was likely reversed as a result of the growing acceptance of uses. 
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the inheritance. From the perspective of a husband who was interested in the future fortunes of 

both his wife and his heir, the distinction was quite reasonable. He might have been willing to 

deliver a full third part, or even more, to his widow if she remained a sole widow for the 

remainder of her life, even if it meant that his heir received a relatively meagre inheritance. If she 

were to remarry, however, such that her dower supplemented the property of her new husband, 

her current husband might have been less generous to her and more generous to his heir or other 

children, or he might have left more for charitable works or prayers for his soul and those of 

others. Estates at common law made no distinction, but the use allowed the husband to 

differentiate the amount of land held to the benefit of the widow and heir based on the factual 

situation. He could certainly have directed his feoffees to deliver a certain portion to the widow 

and another portion to the heir, but also instructed them to reduce the widow’s portion in favor of 

the heir if she remarried.81 Feoffees to uses allowed husbands to maintain an ephemeral presence 

in the lives of their families after death and to influence decisions and behavior. Such 

instructions to feoffees to uses must have been entirely expected, and could either benefit or 

disadvantage a widow in response to the particular circumstances, some of which were the 

results of the widow’s own choices. 

Within the first quarter-century after the development of the use, directions to feoffees to 

uses appeared in writings enrolled in the close rolls. Where the common law prevailed land could 

not be allocated by will.82 When uses became enforceable before the chancellor, the husband 

could make allocations in written instructions that the feoffees to uses were bound to perform. 

The first instances of enrollments that rehearse the directions to feoffees to uses appeared in the 

close rolls in the 1370s. An enrollment in 1376, which concerns a use created by a tenant-in-

                                                 
81 See the arrangements of John Chelmyswyk below at page 200. 
82 In some cities in which landholding was governed by city law rather than common law (London especially), men 
had long been able to devise by will. See Pollock and Maitland, Vol. 2, 328. 
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chief, details the directions that he left for the feoffees to his use. Thomas de Ponynges had 

enfeoffed Arnald Savage, William de Elyngton, both knights, John Newemarche, William 

Tauke, Roger Dalyngrygge, Hugh Walton and John Baker, chaplain,83 of the manors of 

Ponynges, Pengedene, Great Perchynge, Little Perchynge, Hangleton, Slagham, Crawele, 

Tuynem and Walderne and 6m. of rent in Ifeld, all in Sussex, and the manor of Hosmynden in 

Kent. Before his death Thomas instructed his feoffees to pay first his debts out of the proceeds of 

the lands, after which they should render the remainder of the estate, with the exception of the 

manor of Walderne, to his widow, Blanche, if she remained unmarried.84 If she did remarry, 

however, they should deliver the remainder to Thomas’s “right heir.” He further directed the 

feoffees to enfeoff John Baker of the manor of Walderne unless Baker had already been 

“advanced…to some church or other competent maintenance.”85 Ponynges’s instructions to the 

feoffees to his use were unusual only in that he had written and officially enrolled them. Such 

enrollments were safeguards but not necessary to ensure that the feoffees performed. The many 

similar arrangements that were undoubtedly made but not officially enrolled have simply left no 

evidence beyond the cumulative effects that they had on the levels of litigation. 

The conditions are revealing. Ponynges clearly preferred to provide for his widow rather 

than for his heir. The reference to his “right heir” seems to indicate that he had no surviving 

children, so his preference for his widow rather than a collateral heir is not surprising. What is 

surprising, however, is the difference between the sizeable allocation that he was prepared to 

deliver to his widow if she remained in her ‘pure widowhood’ and what the feoffees were to 

                                                 
83 This appears to be the same John Baker who was a feoffee to use of Robert Upton above. 
84 CCR, 1374-1377, 309. 
85 This particular phrase appears to have created some difficulty. A notation at the end of the enrollment explains 
that Baker had, indeed, been advanced by Thomas. The king’s order that initiated the enrollment was that the 
escheator in Sussex and Kent ought to remove the king’s hand from all of the manors and rent, with the exception of 
the manor of Walderne that was to remain in the king’s hand. Presumably the feoffees were not entirely certain 
whether or not the clause had been satisfied nor what to do with the manor of Walderne if it had been satisfied. 
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deliver if she remarried. That difference indicates why the use was so valuable an option. 

Ponynges had no other way to establish such conditions for his widow’s economic situation. He 

could have settled some or all of the manors on himself and his wife jointly. She would then 

have had immediate access and complete control of the manors when he died. She would have 

retained that position, however, if she remarried and she could have alienated the tenancy and 

thus deprived the heir completely. Without some action she would have had to rely on an 

allocation made by her husband’s “right heir” for her dower, and she probably would not have 

received as much in dower as he would have been prepared to grant. The use was the only way in 

which Ponynges could create these kinds of arrangements that depended on a decision his wife 

could not make until after he died. 

By the beginning of the fifteenth century, uses functioned on their own without the need 

of elaborate arrangements. Those arrangements of the later fourteenth century had been 

necessary because uses were a novelty and often had not been created before the marriage. 

Provision for a widow by means of a use required that she be barred in some way from claiming 

dower, at least from those lands that had already been accounted for in the use. Uses established 

before marriage, however, required no such safeguards since dower did not append to the land 

because the husband had not been seised of it during the marriage.  

Uses in their final form could be as much a tool to deliver land to a widow as to 

disadvantage her. An enrollment in 1434 concerning the king’s order to release certain lands of 

the late William Wylughby then in the king’s hand details the sizable endowment to Wylughby’s 

widow. Shortly after he had married Joan, then the duchess of York and the widow of Henry 

Brounflete, Wylughby created a use from the manors of “Eresby, Toynton, Toft with 

‘Wylughbyhous,’ Pynchebek, Stykforde, Keele, Ratheby, Hundelby, Great Stepynge, Wylughby, 
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Hamby, Skydbroke, Wyspyngton, Belechford, Foletby, Langton, Whithalparke, Screvelby, and 

Cokeryngton with other manors, lordships, lands fisheries, rents services, etc.”86 He instructed 

his feoffees to assign to Joan as jointure all of those tenements as well as “a capital messuage, 

three other messuages, three tofts, eleven bovates of land, seven acres of meadow, one and a half 

acres of pasture, 20s. and one pound of pepper of rent service in Wyspyngton, £6 12s. 4d. of rent 

service in Great Carleton, Little Carleton and Calthorp by Legburne, and a messuage and forty 

acres of land in Thornton by Horncastre and all parcels of the manors, lands etc. in the said 

feoffment contained.” After Joan’s death, the lands were to revert to the feoffees, ostensibly for 

them to hold during the minority of Robert Wylughby, William’s son and heir, or to deliver to 

him if he had attained his majority. The enormous amount of land that Wylughby allocated to his 

wife through the use certainly did not leave her impoverished. 

John Chelmyswyk’s will of 1418 demonstrates the way in which the novelties of the later 

fourteenth and early fifteenth century could intertwine to discourage dower litigation.87 

Chelmyswyk held his lands as the beneficiary of a use and left instructions for his feoffees to 

maintain a relatively complex arrangement. He left his manor of Staverton with appurtenances in 

Gloucestershire to his wife, Jonet, to hold for the duration of her life. He included in that 

bequest, however, the condition that she permit her mother, Emot, to have the manor of Aspleye 

with appurtenances for the duration of Emot’s life. Jonet was furthermore charged with keeping 

Chelmyswyk’s heirs and executors safe from a claim by John Roe concerning a £400 bond that 

Chelmyswyk had made to Roe to ensure that Emot peaceably hold the manor of Aspleye. If 

Jonet interfered with Emot’s enjoyment of Aspleye, the feoffees were to turn her out of 

Staverton.  

                                                 
86 CCR, 1429-1435, 269-70. 
87 Fifty Earliest Wills, 33. 
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The precise circumstances behind the arrangements are uncertain, but a plausible re-

creation reflects what must have been a relatively common situation by the early fifteenth 

century. Chelmyswyk’s arrangements indicate that Jonet had some kind of claim to Aspleye: he 

was clearly concerned about her ability to turn out her mother. Emot similarly had some kind of 

claim to the manor herself. Emot’s underlying claim was almost certainly a dower claim. 

Whether Jonet’s claim derived from inheritance or a marriage arrangement when she married 

Chelmyswyk is less certain, but she had some claim in her own right, although Chelmyswyk 

controlled the manor during the marriage.88 Chelmyswyk and Emot may have reached some 

amicable agreement shortly after the death of her husband. At some point thereafter Emot 

married John Roe. Whether Emot and Chelmyswyk had previously made an arrangement or not, 

Chelmyswyk had to settle with the new husband. He therefore appears to have given Aspleye to 

Emot to hold for her life and secured the arrangement between himself and John Roe with the 

£400 bond. That bond – a performance bond – ensured that any future claims to Aspleye that 

would have deprived Emot would have been ruinous for Chelmyswyk and, apparently, his heirs 

and executors. The performance bond probably bound his executors or feoffees to pay the £400, 

which they would have paid even after Chelmyswyk’s death from the proceeds of the lands in 

the feoffees’ hands. The settlement of Aspleye on Emot for her life, therefore, was the result of a 

dower negotiation with the widow’s new husband, John Roe, and was secured by a performance 

                                                 
88 A variety of scenarios for Jonet’s claim are possible. It seems unlikely that Jonet’s claim would have been a dower 
claim since Chelmyswyk appears to have held all his land as the beneficiary of a use, although he might have been 
seised of it himself at some point earlier in the marriage. Jonet would not have easily been able to ‘turn out’ her 
mother if her claim was for dower. Jonet’s claim was more plausibly to be the beneficiary of a use herself. If she 
was her father’s heir, he might have directed his feoffees to hold to her use or to the use of her and her husband. 
Chelmyswyk himself would not have been able to override those instructions to the feoffees; he might have told 
them to hold to Emot’s use, but, after his death, they could still have been bound to hold to Jonet’s use if she chose 
to pursue her beneficial interest in chancery. If Chelmyswyk and his wife had been seised jointly at common law, 
they could have transferred Aspleye through a final concord. If they only had beneficial interests as the beneficiaries 
of a use, however, other measures were necessary. 
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bond. The arrangement required no litigation to achieve, and the performance bond made future 

litigation extremely unlikely.  

Chelmyswyk, however, appears to have feared that his death would create circumstances 

that might have upset the settlement. His fears need not have been that Jonet would pursue 

Aspleye on her own; she might well have taken a new husband who, like John Roe, would press 

her rights as fully as he could, and who might do so without regard for how his actions affected 

Chelmyswyk’s heirs or executors. When Chelmyswyk made arrangements for his own widow, 

therefore, he made sure to discourage her claims as much as he could. He instructed his feoffees 

to hold the manor of Staverton to her use only on the condition that she not interfere with her 

mother’s peaceful enjoyment of Aspleye. If she did attempt to deprive her mother – and the 

arrangement would have included attempts by a new husband to pursue her right – she lost 

Staverton. Chelmyswyk further granted that Jonet’s expenses be paid out of his goods for a year 

after his death on the condition that she not remarry during that period. Both Emot and Jonet 

received some provision for their widowhood, Chelmyswyk had satisfied his mother-in-law’s 

dower claim and he managed to disincentivize his wife and any future husband of hers from 

upsetting the arrangement that he had made with John Roe. The will reflects the way in which 

uses and performance bonds helped to secure the arrangements reached during dower 

negotiations and prevented litigation while still serving social needs. 

 

Conclusion 

 The governmental response to the Black Death – to strengthen governance at all levels of 

society, to coerce men to stand to their obligations and to facilitate their efforts to meet those 

obligations – created the circumstances that ultimately reduced the social importance of dower 
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right. Reduction of dower litigation and the corresponding diminution of the widow’s property 

right were not objectives themselves. The chief objective was to empower the husband to be able 

to govern his family more effectively to hold society together in the wake of the demographic 

catastrophe. The use served those ends, and although the government did not create the use, it 

tacitly allowed it by no longer scrutinizing grants as closely as it had. The crown continued to 

recognize the widow’s dower right; enrollments in the close rolls that detail the way in which the 

government handled lands that came into the king’s hands demonstrate that the royal government 

allocated dower to the widows of tenants-in-chief in the later fourteenth and early fifteenth 

century as it had in the early fourteenth century. Men created arrangements that disincentivized 

dower because they found it convenient and appropriate. Limitations on grants enabled them to 

make arrangements that would not previously have been possible.  

 The use created some problems even as it remedied others. For uses created during the 

marriage the widow, either on her own or together with a new husband, could claim dower from 

the lands that the feoffees held despite the jointure that her husband had provided. That situation 

would have given the widow a double claim on the land. In the period immediately after the 

development of uses, at a time when men would have been unable to have transferred lands prior 

to marriage, the husband had to make additional arrangements to prevent his widow or her new 

husband from pursuing claims that the husband’s allocation had already taken into account. That 

same problem of the double claim reappeared when the Statute of Uses was enacted and was the 

reason that the drafters provided that the widow could have her jointure or her dower but not 

both. Without that provision the statute would have given the widow her jointure and a dower 

claim, some or all of which the jointure had been intended to replace. Both suspended rents and 
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performance bonds helped to discourage dower claims, avoid the problem of double dower 

claims and simultaneously prevent future litigation. 

Those arrangements gave men greater control of both the allocation of their property and 

the behavior of their family members. Since those arrangements were made before the husband 

died, they limited intrafamilial disputes that litigation could have generated. The widow’s portion 

was no longer left to the heir to allocate. The widow was no longer the person who reduced the 

heir’s inheritance, and the heir no longer had the responsibility or obligation to allocate dower 

and to compensate purchasers. Purchasers could be assured full value. The claims of a future 

husband were thwarted. What each received of the dead man’s lands they received by his 

affirmative decision rather than by the operation of law. That change empowered the tenant. His 

arrangements determined whether the widow received more or less and whether the heir received 

more or less. The decision could be based on the circumstances and decisions that the individuals 

themselves made rather than on rigid apportionment. A faithful and loving wife might be 

advantaged over a distant and unfamiliar heir who was not a member of the nuclear family. A 

dutiful younger child might also be favored over the heir or the wife. The financially unfortunate 

man might leave to his widow, perhaps a relatively wealthy heir in her own right, less than she 

would have received at common law, in an attempt to ensure that his heir inherited an estate 

sufficient to sustain him. A particularly jealous man might have stipulated that his widow not 

remarry without forfeiting her dower. The ability to make such decisions gave a man something 

of a life after death, through which he could still affect the decisions that his family members 

made. While he lived, that ability certainly made his favor more important and enhanced his 

position within the family. 
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7. The Social Renovation of Late Medieval Patriarchy 

 The development of the use in the later fourteenth century was part of a broader socio-

legal trend to reinforce the authority of patriarchs, both within the family and within society as a 

whole. Increased control of land, for both men and at least some women, became a means to 

assert their authority by determining personally, rather than by automatic operation of the law, 

the distribution of property within the family; the extent to which husbands took advantage of the 

use as a means of familial control is another matter. The general trend to increase the authority of 

patriarchs, however, extended generally throughout society. Patriarchal empowerment, therefore, 

was not limited to those with property. Nor was it entirely about empowering men as a whole at 

the expense of women as a whole, but rather about empowering the patriarch in relation to his 

dependents, including his wife. The patriarchal hierarchy that developed in the later fourteenth 

and early fifteenth centuries reinforced preexisting socio-economic conditions. Parents came to 

exercise more thorough control of their children, as did employers of their servants and other, 

more temporary employees. The trend was to increase governance throughout society, including 

within the family – the fundamental unit of governance in society. Women found ways in which 

to take advantage of the increase of governance. Within their socio-economic level women 

became increasingly subordinate to men; particularly within the family the husband’s authority 

became much stronger. In relation to their children or men and women of lower socio-economic 

status, however, women benefitted from the enhanced position of the husband and shared some 

of his authority. 

Certainly wives had always been subordinate to their husbands. During the marriage the 

wife was a femme covert, a covered woman, whose independent legal and economic persona had 

been subsumed within her husband’s. That subordination was relatively personal: the 
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subordination of an individual wife to her husband. After the Black Death and through the 

fifteenth century, the subordination of women to men became more general. Wives remained 

subordinate to their husbands, but women, more generally in society, became increasingly 

subordinate to men. That subordination was subject to socio-economic constraints; while women 

were generally subordinate, wives in the upper orders, for example, increased their authority over 

their male children and servants. The continuity in the attitude that a wife be subordinate to her 

husband obscures some of the broader social trends and the new patriarchy that developed in the 

later fourteenth and fifteenth centuries. Although this chapter cannot cover the full range of 

women’s personal experiences, some trends highlight the way in which the relational changes 

reverberated throughout society and contributed to this new form of patriarchal control. 

 The decline of the social incidence of dower exemplifies a broader reduction in the 

independence of women. That dower made widows uniquely independent among women is a 

staple of the social and legal history of medieval England. During the marriage all of the wife’s 

property was under the control of her husband. Although some women who had never been 

married controlled property on their own, they were always a small minority of the population. 

The vast majority of landed women married, and their property came under the control of their 

husbands. Many widows in the earlier fourteenth century, however, had not only their own 

property but also the dower that they received as a share of their husbands’ estates. This property 

gave widows an independence qualitatively different from the experience of wives. Any 

diminution in the availability and amount of dower, therefore, was an assault on the 

independence of widows. Similarly any effort to curtail the independence of widows must also 

have dealt with the frequency of dower. The previous chapter has considered the decline of 

dower in the later fourteenth and early fifteenth centuries as a result of the emergence of the use. 
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The reduction in turn limited the independence of wives and increased the authority that 

husbands enjoyed either to reward or to punish them. That situation changed the balance of 

power within the family. Dependent on her husband’s allocation, the wife came more fully under 

his control during the marriage. Her behavior could affect her economic future in a way that had 

been unthinkable earlier in the century. The use provided the husband with a life after death, and 

his provision could be arranged to influence his widow’s decisions. The use melded together 

control of property and control of family members and played an integral part in the overall 

strengthening of governance. 

 Concern about the subordination of women, therefore, takes on new importance during 

the century that followed the Black Death. The overall values of propertied society with respect 

to women probably changed little. Society had certainly been patriarchal before the Black Death. 

Perhaps nothing characterizes the medieval patriarchy of the twelfth to the early fourteenth 

century more completely than the control that the husband had of his wife’s property but the 

wife’s simultaneous retention of her property right. That control, however, was limited to the 

lifetime of the husband. The husband could alienate his wife’s property, and even the lands that 

he had nominated as her dower at the church door, but she could recover them if she outlived 

him. The common law, during the first legal system, vigorously protected the wife’s right to 

reclaim her property after the death of her husband. To alienate her lands completely, she had to 

agree to the transfer in a final concord, for which she was examined privately by the courts to 

ensure that she entered the agreement of her own volition rather than under duress.1 In the 

second legal system, however, because of the emergence of the use, wives lost that protection. 

The use enabled the husband’s authority to last even beyond his death; his arrangements 

 
1 The following chapter will handle final concords more completely in the context of women’s property rights in the 
later fourteenth and early fifteenth century. 
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determined her future conditions and could influence her decisions. Whether social values and 

expectations for women’s behavior changed much matters less than that men had a mechanism 

by which to enforce those values. The use was, moreover, only one of the means by which those 

values could be enforced after the mid-fourteenth century. The expectations revealed in popular 

and didactic literature after the Black Death reflect those of the earlier fourteenth century, but the 

regulatory mechanisms transformed those values from social ideals to practical reality. The new 

patriarchy extended to all aspects of society: public and private, secular and ecclesiastical. 

 

Allocation of power within the family 

 Increased control of property allowed patriarchs to enforce their authority within the 

family more fully. The use had been essentially a social development: the desire to control 

property more fully had long been evident, but the common law had traditionally stood in the 

way of the kinds of arrangements to realize that increased control; after the Black Death the 

courts ceased their scrutiny of manipulative grants. The government’s interest, however, was to 

enforce governance both within the family and throughout society. The use allowed husbands to 

expand their authority within the family, but the government also took steps to increase 

patriarchal authority more directly. An expansion of the ability to initiate prosecution for 

ravishment to husbands, fathers and guardians indicates a shift in the balance of power between 

men and their female dependents: wives, daughters and wards. Evidence from wills also 

indicates that men did indeed have and exercise their control of property to influence the choices 

and decisions of both wives and children. The tools were in place, in the latter half of the 

fourteenth century, for men to enhance their control of members of their families. The evidence 

indicates that they took advantage of that ability. 
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Ravishment 

The 1382 Statute of Rapes presents a clear change in the individual relationship between 

men and women in the later fourteenth century. Emma Hawkes has argued that the statute had 

“an indirect but significant impact.”2 The Latin raptus and rapere included in the letter of the 

law meant, broadly, “to seize” as a constituent act of either sexual violation or abduction.3 

Litigation for “rape” might therefore have referred to sexual assault or to an abduction, whether 

by force or simply by leading the woman away. Regardless of the practical effects of the law 

with respect to criminal prosecution, the wording and interpretation of the law reinforced male 

control and reflected the empowerment of men within the family. The statute seems to have had 

little effect on litigation, but the overall trend of litigation further demonstrates significant 

change in the later fourteenth century. 

The pre-existing law concerning rape and ravishment was the product of the late 

thirteenth century. The first statute was part of the Statute of Westminster I enacted in 1275 

during the reign of Edward I.4 That law established ravishment as the abduction of a woman 

without her consent, or of a minor even with her consent. It also extended the right to initiate 

prosecution beyond the woman herself to include the king if a complaint had not been formally 

lodged within forty days of the abduction. The Statute of Westminster II, enacted in 1285, 

established that the ravisher should be liable to prosecution even if the woman consented after 

the fact.5 Abduction of a nun from her house, furthermore, was included in the definition even if 

the abduction occurred with her consent. Women who willingly left their husbands were also 

 
2 Emma Hawkes, “Preliminary Notes on Consent in the 1382 Rape and Ravishment Laws of Richard II,” Legal 
History Vol. 11, No. 17 (2007), 132. 
3 Henry Angsar Kelly, “Statutes of Rapes and Alleged Ravishers of Wives: A Context for the Charges against 
Thomas Malory, Knight,” Viator, Vol. 28 (1997), 361. 
4 3 Edw. I, chapter 13. Hawkes erroneously referred to the provision as “Chapter 13 of Westminster II (1275).” 
Hawkes, 118. 
5 13 Edw. 1, chapter 34. 
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barred from inheritance and dower unless her husband reconciled with her thereafter. Just as the 

wife, who abandoned her husband of her own free will and had not reconciled with him before 

he died, lost the rights to her inheritance, so too did that same wife lose her dower rights for 

having forsaken her husband. That basic framework remained in effect throughout the following 

one hundred years. 

The fundamental, underlying concern of the thirteenth century rape legislation was the 

consent of the woman. Presumably girls under the age of fourteen were incapable of consent by 

virtue of their age, thus any abduction was, necessarily, unlawful ravishment.6 That interest in 

the consent of the woman is consistent with the overall treatment of women at common law. The 

law held that a wife had to consent formally to any effort to eliminate her property right, and the 

action was carried out through a final concord for which she was interviewed independently by 

the justices to ensure that her consent to the device had not been coerced.7 Although a minor or 

married woman generally lacked a legal persona separate from her father or husband, therefore, 

women were acknowledged to have some independence at common law in particular instances. 

Ravishment legislation reinforces the idea that the law did in fact value the opinions and consent 

of women. The situation is also consistent with the broader characterization of the family in the 

first legal system. In most respects the wife was subordinate to her husband. She maintained, 

however, an independent persona and was protected at common law without reference to her 

husband in some situations. A wife whose husband defaulted on a vigorous defense of her 

property right, for example, was admitted to her own defense at common law without prejudice.8  

 
6 The situation appears to be similar to modern statutory rape laws.  
7 Pollock and Maitland, Vol. 2, 102. 
8 See chapter 5 at page 150. 
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The Statute of Rapes enacted in 1382, immediately after the social upheaval of the 

Peasants’ Revolt, reveals a markedly different social context.9 That later statute extended the 

authority of the woman’s family much more broadly and deemphasized the woman’s consent as 

a substantive factor in punishing ravishment. The statute expanded the circumstances in which 

the woman should be barred her inheritance to include those situations in which she later 

consented to the ravishment. The intention of the statute was to discourage elopement.10 A 

woman who wanted to marry against the wishes of her family might, in theory, have claimed to 

have been abducted against her will but later consented to marry her abductor. The statute barred 

such a woman from her inheritance, dower and joint tenure, ostensibly whether she later 

reconciled with her husband or not. It further extended the ability to prosecute the ravishment to 

allow fathers, husbands and guardians to initiate proceedings in addition to the woman herself 

and government officials.  

The Statute of Rapes reinforced male control of female family members. Those changes, 

however, reflect conditions in which patriarchal control had significantly increased. Prior law 

had been mostly concerned with whether the woman had consented, if the law deemed her able 

to consent. After 1382 the concentration on consent weakened. That weakening might have 

happened as a result of an increasing number of women who used ravishment as a means to 

arrange marriages to which their fathers or guardians would not have agreed.11 In the context of 

the empowerment of the patriarch, however, the shift is consistent with the idea that men 

controlled more fully the actions of members of their families, including wives, daughters and 

female wards. Ravishment of a woman, therefore, was no longer simply a criminal offense 
 

9 6 Ric. II, chapter 6. 
10 J.B. Post, “Sir Thomas West and the Statute of Rapes, 1382,” Bulletin of the Institute of Historical Research, Vol. 
53 (1980), 27-9; Kelly, 372; and Hawkes, 118-9. 
11 Kelly, 398-410; Caroline Dunn, “The Language of Ravishment in Medieval England,” Speculum 86 (2011), 85, 
86, 90, 97. 
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against the woman and contrary to the letter of the law such that the state could and did 

intervene. It became an offense also against the man who was responsible for the woman. 

Regardless of her consent, therefore, her father or husband could initiate prosecution of the 

ravisher. 

The expansion of the property implications is also remarkable in context. As the law 

existed in the thirteenth century, the wife who willingly left her husband under the cover of a 

fictitious abduction was barred from her inheritance and dower unless she reconciled with her 

husband before his death. The statute of 1382, however, dispossessed the woman of her 

inheritance, dower and any joint tenancies and appears to have done so permanently, without any 

specific reference to reconciliation thereafter.12 The strictness of the 1382 statute is in line with 

the harsher penalties characteristic of the second legal system and the increasing authority of 

patriarchs that developed after the Black Death and, particularly, in the last quarter of the 

fourteenth century. 

Litigation levels also support the increasing control of patriarchs toward the end of the 

fourteenth century. Hawkes maintained that her examination of criminal indictments revealed 

relatively little change after the Statute of Rapes in 1382.13 The significant increase in the 

volume of indictments – 20 for the period from 1352 to 1381 and 112 for the shorter period from 

1382 to 1399 – she attributed to better record keeping during the reign of Richard II.14 Caroline 

Dunn has tracked ravishment litigation rather than just indictments from a wider variety of 

sources as well as over the course of a much longer period and has generated some interesting 

results. Dunn found fewer than 100 cases per quarter-century in the thirteenth and fifteenth 

 
12 The extent to which the wife who had later reconciled with her husband could, in practice, be barred her 
inheritance or dower, however, is another matter. 
13 Hawkes, 121. 
14 Ibid., 119. 
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centuries.15 She found about 125 cases in each of the first two quarters of the fourteenth century, 

but about 250 in each of the third and fourth quarters of the century.16 The frequency of 

ravishment litigation, therefore, effectively doubled during the half-century that followed the 

Black Death. The increase – an increase in the volume of litigation – happened at a time when 

population levels were obviously significantly lower. A doubling of the volume of litigation, 

therefore, underestimates the frequency of ravishment litigation per capita considerably. 125 

cases per quarter-century taken as a baseline, should have fallen to 75 cases per quarter-century 

to maintain the same per capita litigation level given a 40% mortality rate. The 250 case level of 

the latter half of the century, therefore, is more than three times the level that the population 

reduction and a similar per capita litigation level should have produced.  

The Statute of Rapes adds further context to the growth of a more vigorous patriarchy 

after the Black Death. Although the statute itself might have had little effect on the actual levels 

of litigation, the expansion of the ability to prosecute ravishment from the mistreated woman and 

the king to include husbands, fathers and guardians reflects men’s increased control of and 

responsibility for women. Ravishment litigation had already increased significantly when the 

statute was enacted. The harsher treatment of women who willingly abandoned husbands, fathers 

and guardians reflects the way in which property rights could be dependent on women’s 

submission to male authority. The sharp rise in general litigation volume after the Black Death 

further confirms the idea that significant social changes came quickly after the plague and 

continued to shift the balance of power in the relationship between men and their women 

dependents throughout the latter half of the fourteenth century.  

 
15 Dunn, 101. 
16 Precise numbers are difficult to determine from Dunn’s chart: 1351-1375 appears to be just a bit less than 250, 
and 1376-1400 appears to be very close to 275. Ibid. 
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Wills 

The way in which the use provided men with a life after death affected the outlook of 

both men and women. The flexibility to make and adjust arrangements after death was a 

principle advantage of the use. Provision for maintenance of a widow, as the previous chapter 

argued, was more flexible with a use, and men could and did make their provisions contingent on 

the future choices and actions of the widow. The use also allowed for the provision of children, 

especially for the provision of daughters and younger sons. Fathers were able to make 

arrangements for the marriages of daughters, provide land to establish the new branch of the 

family and also influence decisions about whom to marry. Younger sons certainly benefitted 

from provisions made by the father that limited the lands that would pass to the eldest son and 

delivered land to younger sons who would otherwise have been excluded. Strict inheritance 

would have delivered a tenant’s lands to the heir immediately after the tenant’s death, and the 

heir was not obligated to repay his ancestor’s debts. Repayment of the creditors came, as far as 

was possible, from a portion of the decedent’s chattel wealth in the hands of his executors.17 

That situation, of course, limited the amount of debt that creditors were likely to recoup after the 

death of a debtor. The use made land available for the repayment of debts post mortem and thus 

made the land a more liquid source of wealth.18  

Arrangements that depended on the widow’s decision to remarry were not uncommon. 

Men had probably long been interested in what happened after their deaths, but the use gave 

them the power to affect decisions. The use, that is, gave them the ability to establish incentives 

and consequences, potent even after they had died, to influence the future actions of the members 

of their families. The earliest form in which the use worked to enforce post mortem arrangements 

 
17 Pollock and Maitland, v. 2, 344-6. 
18 Bean, 142. 
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was in the suspended rents that the previous chapter described.19 Those suspended rents that men 

created in the 1360s and 1370s, when the use was still relatively new, worked well because they 

were active rents suspended on condition. A rent could be suspended, for example, for as long as 

the widow followed her husband’s instructions and became active only when she disobeyed. The 

common law courts, averse as they were to conditions, would readily have enforced the rents 

against the recalcitrant widow, not because she was recalcitrant but because the rent was valid 

and the conditions under which it was suspended were less of a concern at common law. As the 

use became more widely accepted, conditions posed to the feoffees became more secure. Men 

then made elaborate arrangements, such as the arrangements that Roger Flore laid out in his will 

in 1424. Flore instructed his feoffees to suffer his wife Cecile to have the profits from his manors 

of Stenby and Braceby in Lincolnshire, “while she liveth sole without husband.” If she took “the 

mantle and the ring, and avow chastity,” then she should have estate of the same manors for the 

term of her life. If, however, she remarried, Flore instructed them to deliver the land to his son 

Robert.20 Flore’s will continues on with details of other possible scenarios for his widow and 

children, all of which affected the distribution of property among them. 

Ralph Rochefort’s 1439 will includes arrangements that mimic the penalty rents 

established in enrollments in the close rolls.21 Ralph instructed that his wife, Margaret, should 

have her “lawful dower” from the lands that he inherited. She was to have, in addition to that 

allocation of land, 20m. annually from the rents and services of Rochefort’s manors of Fenne and 

Skreynge in Lincolnshire. The revenue, however, was conditional. Rochefort allowed her the 

money only if “she kept her[self] in honesty and worshipful governance,” or if she remarried 

 
19 See chapter 6 beginning at page 190. 
20 The Fifty Earliest English Wills, ed. Frederick J. Furnivall (EETS 78, 1882), 59-60. 
21 Ibid., 120-8. 
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appropriately and “by assent and council of all or of the most part of [his] executors and 

surveyors of [his] testament.” She was also to claim “no dower nor joint feoffment” contrary to 

his will, nor to claim joint estate in any other of his lands or rents that he had purchased or in 

lands that he had granted to anyone else. Any claim that she made beyond the dower from 

Ralph’s inheritance and the 20m. was to cost her the annuity; she would have been left with the 

dower, but penalized the 20m. for her claim. Rochefort made a further provision that, if she 

“governed her[self] worshipfully,” as he intended, then she should have 200m., or £10 annually, 

from the issues and profits of the manors of Stoureprewes and Newton-Longvile, in addition to a 

portion of his chattels. He closed his will with another admonition that, if his widow or any of his 

sons acted contrary to his will, “they shall lose advantage and benefit of this his present will.” 

Many of the wills reveal a desire to provide for wives, children and servants and to 

ensure that they were governed well. William Langeford left lands to his wife and children. He 

specified that his wife Lucy should “govern” the lands he had given individually to his sons 

William and Henry until the sons were eighteen years old.22 John Broune instructed that his wife 

should be “in the governance of her father and mother.”23 William Hanyngfeld left £100 to his 

children and instructed that “they, their good that [be]longeth to them, be governed at all times 

by the discretion of [his] executors.”24 Thomas Brook expressed very specific interest in the 

future wellbeing of his servants. “Also it is my will, that if there be any of mine own children, or 

any other man, that will trouble, disease, or pursue of my true servants, and in special, John 

Battiscombe, Will Tavern or John Corbrigge, that my wife, with all the lordship and friendship 

 
22 Ibid., 20-1. 
23 Ibid., 43. 
24 Ibid., 72. 
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that she may get, succor them, help them and defend them, from the malice of mine own children 

and of all other, while she hath any goods wherewith to withstand their evil will.”25 

Concern for the future was not limited to men. Joel Rosenthal has detected a similar 

interest among women for what happened after their deaths. The wills of fifteenth-century 

widows, he argues, contain “the same worries over the inability to control the future and the 

same endeavors towards posthumous social control.”26 Widows, as did their husbands, detailed 

conditions in their wills that affected the distribution of their chattel wealth that depended on the 

actions and decisions of their children and other relatives. Alice West instructed that, if her son 

Thomas and Joan his wife refused to be executors of her will, then they should be stripped of the 

chattels that she devised to them.27 Many women’s wills specified gifts to churches, friends, the 

poor or family members.28 Attempts to affect the future, and thereby to exercise some lasting 

form of social control, appear not to have been limited to men, but rather a general characteristic 

of the later fourteenth and early fifteenth centuries. That desire to influence the future was 

probably not a novel development of the period, but became a more important factor because of 

the actual ability to influence the future decisions and actions of the family members. The 

importance of even longstanding social expectations, therefore, became more acute in the later 

fourteenth century simply because mechanisms became available to enforce those expectations, 

enforcement that could last into the grave. 

Insofar as the sources can reveal the actual relationships between husbands and wives, the 

balance of power within the family shifted. Greater control of property provided a greater ability, 

even after death, to influence the decisions of family members. Most of that authority was in the 

 
25 Ibid., 130. 
26 Rosenthal, Patriarchy and Families of Privilege in Fifteenth Century England, 219. 
27 The Fifty Earliest English Wills, 9. 
28 Ibid., 85, 91, 96, 103; see also Rosenthal, Patriarchy and Families of Privilege in Fifteenth Century England, 219. 
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hands of men, but the same mechanisms worked for those women who did control land, and 

many women continued to hold land by virtue of inheritance at least. The government sought to 

empower men, both directly and indirectly, to exercise greater authority over family members 

and thereby hold the social order together. Some men, even with and because of that enhanced 

authority, continued to provide generously for wives and children. Others took advantage of the 

opportunity to use their property to benefit their souls or to enrich or protect servants and friends. 

In terms of both hard authority, as with ravishment litigation, and soft authority, as with the 

provisions in wills, men generally exercised more influence and control of the decisions and 

choices of family members and of female dependents in particular. 

 

Popular attitudes toward women 

 Literature of the later fourteenth century, both secular and ecclesiastical, reinforced 

traditional patriarchal authority. Little was new in the social attitudes that the literature reflects, 

but it took on a new importance because of the increased concern with empowering patriarchs to 

control members of their families. The good wife was submissive and deferential to her husband. 

The good husband, however, was supposed to treat his wife well, not only to ensure marital 

harmony but also to protect her reputation in society and, therefore, his own. The Knight of the 

Tower warned husbands that if they did not treat their wives well neither would anyone else. 

Empowerment of the husband bolstered a familial hierarchy from which the wife benefitted. 

Subordination of children and servants increased the position of the wife. Although she was 

expected to be subordinate to her husband, her position in the family was just below him. As he 

rose, therefore, so too did she, if only by comparison to those lower within the family and within 

the broader socio-economic hierarchy. 
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The Wife of Bath 

 Perhaps no literary figure presents as clear a caricature of the late medieval widow and 

the danger of female independence as Alison, Chaucer’s Wife of Bath. She is a comical character 

not to be taken too seriously, but both her prologue and tale offer some tantalizing glimpses at 

the popular stereotypes associated with widows and wives.29 Alison is certainly not a 

representative of typical women.30 She is, however, likely a composite character whom Chaucer 

used as a vehicle to explore prevalent stereotypes and characteristics. Her five marriages serve to 

cover a wide range of conditions, some of which undoubtedly reflect the lived experiences of 

many fourteenth-century wives. Both her prologue and tale focus heavily on ideas concerning the 

subordination of wives to husbands and female authority in the marriage. 

 Dower right provided the widow with a significant claim on her late husband’s property 

and could substantially reduce the value of the inheritance for the life of the widow. That 

problem had become more acute in the fourteenth century when land had become an increasingly 

liquid source of wealth.31 The aggregate dower claims of a widow whose husband had been a 

relatively active alienator of land could potentially consume the entirety of the inheritance. 

Dower claims thus might easily have created tension between widows and heirs, especially when 

the heir was not a descendant of the widow herself. Although Alison makes no specific mention 

of dower in her prologue, she does reference control of the property of her first three husbands. 

They, she says, were “good, and rich, and olde” and she put little value in their affections for her, 

 
29 Dorothy Colmer, “Character and Class in ‘The Wife of Bath's Tale,’” The Journal of English and Germanic 
Philology, Vol. 72, No. 3 (Jul., 1973), 336. 
30 “She is neither an individual (if she were, she would indeed be monstrous) nor a mirror for historical conditions 
but a fiction who tells a fiction,” Susan Crane, “Alison's Incapacity and Poetic Instability in the Wife of Bath's 
Tale,” PMLA, Vol. 102, No. 1 (Jan., 1987), 20; “Chaucer’s Wife of Bath is, and should remain, a fictional creation,” 
Rosenthal, Patriarchy and Families of Privilege in Fifteenth-Century England, 17. 
31 See chapter 4 at page 104. 
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but profited handsomely from the marriages.32 “But sith I had hem holly in mine hand, / And sith 

that they had yeven me all hir land, / What shold I take keep hem for to plese, / But it were for 

my profit and mine ese.”33  

What exactly she meant when she claimed that they had given her all their land is 

uncertain. She certainly would not have had all of their land by dower, regardless of the tenure 

by which they held.34 Three scenarios seem plausible. She might have convinced each husband 

to resettle his land on himself and her jointly. Joint feoffments of the husband and wife were 

relatively common in the later fourteenth century, and such an arrangement would have given 

her the entirety of the tenement when her joint-tenant husband died. She might be referring to 

arrangements that her husbands made in their wills if they held by burgage tenure. By the 

fourteenth century lands held in burgage, both inherited and purchased, were devisable by will.35 

The men might also have established uses, and thereby simply instructed their feoffees to hold 

the land to Alison’s use. Of the three options, joint tenancy seems most plausible.36 Regardless 

of exactly how Alison came by the land, the fact that she came to control all of the land of her 

first three husbands after their deaths must have been striking indeed for Chaucer’s fourteenth-

century audience. Her situation, in that respect, was that of only the most fortunate widows.  

 
32 Geoffrey Chaucer, The Canterbury Tales, ed. Donald R. Howard (New York: Penguin Group, 1969), 267. 
33 Chaucer, 268. 
34 Military tenure would have given her a third part; socage and burgage tenure would have given her a half part. 
Thomas Reisner suggested that the answer lay in Chaucer’s emphasis that she had been married “at the church door” 
and thus had nominated dower. Thomas Andrew Reisner, “The Wife of Bath’s Dower: A Legal Interpretation,” 
Modern Philology, Vol. 71, No. 3 (Feb., 1974): 301-2. Nominated dower, however, could not exceed a third part. 
Chaucer does not mention dower at all in connection to the Wife of Bath. 
35 Pollock and Maitland, Vol. 2, 328-9. 
36 Cf. D.W. Robertson Jr., "‘And for My Land Thus Hastow Mordred Me?’: Land Tenure, the Cloth Industry, and 
the Wife of Bath,” The Chaucer Review, Vol. 14, No. 4, Directions in Medieval Literary Criticism (Spring,1980), 
403-420; and Mary Carruthers, “The Wife of Bath and the Painting of Lions,” PMLA, Vol. 94, No. 2 (Mar., 1979): 
209-22. Carruthers argues that she held in fee simple, 210. Nothing clearly indicates, however, that Alison held in 
fee simple rather than in fee tail. 
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Alison dominated her first three husbands. Not only had she managed to acquire rights in 

all of their property, but she claims to have maintained control of them personally. “I governed 

hem so well after my lawe / That ech of hem full blissful was and fawe / To bring me gaye 

thinges fro the faire.”37 Her control of both them and their property upends the traditional view 

of the femme covert. Their attempts to please her and their willingness to allow her to control 

both them and their property actually undermined the marriages. “And by my fay, I told of it no 

stoor: / They had yeven hir land and hir tresor- / Me needed not do lenger diligence / To win hir 

love or doon hem reverence. / They loved me so well, by God above, / That I no daintee of hir 

love.”38 Their willingness to submit to her rule, therefore, gave her little pleasure and caused her 

to value them less personally. 

Her fifth husband avoided the mistakes of her first three. Him she loved most of all, the 

apparent frequency of the beatings she received at his hand notwithstanding. His harsh treatment 

of her, in fact, seems to be the reason that she loved him. “We women han, if that I shall not lie, / 

In this matter a quainte fantasye: / Waite what thing we may lightly have, / Thereafter wol we 

cry all day and crave. / Forbid us thing, and that desiren we; / Press on us fast, and thanne wol we 

flee.”39 This fifth husband she claims to have married for love rather than riches. She in fact 

made the mistake of her first three husbands and gave to the fifth all of “the land and fee” that 

her previous husbands had given to her.40 Her reference to fee does seem to indicate that what 

she had from her first three husbands was in fact joint tenure.41 Whatever precisely she had she 

transferred to her fifth husband, who thereafter paid little attention to her economic desires and 

their marriage descended into abuse: physical on his part and verbal on hers. The discord 
 

37 Chaucer, 268. 
38 Ibid., 267. 
39 Ibid., 277. 
40 Ibid., 280. 
41 That she held in fee on her own, rather than jointly together with her husbands, seems remarkably unlikely. 
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continued until, after he had hit her so violently that he thought she was nearly dead, he finally 

relented and gave her “sovereignty” in the marriage, including control of the land.42 Despite her 

husband’s submission, however, she was thereafter “to him as kinde / As any wife from 

Denmark unto Inde, / And also trew.”43 Although she had mastery in the marriage, she 

apparently did not exercise the power that she had fought to obtain. 

“Sovereignty,” mastery in the marriage – evidently Alison’s goal – formed also the core 

theme of her tale. The Wife of Bath’s tale recounts a knight’s search for the thing that women 

most want. That task was the knight’s only chance to escape death for having raped a maiden, an 

opportunity secured for him by the intervention of the queen. Ultimately he learns that “Women 

desire to have sovereigntee / As well over hir husband as hir love, / And for to be in maistry him 

above.”44 For this answer, however, he had bargained to fulfill the next request of the haggard 

woman who had given him the answer. Her request was marriage, to which he finally 

acquiesced, although her ugliness continued to distress him. She therefore made him a further 

offer: she let him choose whether she should be old, ugly and devoted or young, beautiful and 

faithless. Having learned his lesson well, he allowed her to make her own choice. His voluntary 

relinquishment of the “mastery” redounded to his benefit, and she became both “fair and good” 

and “good and true.”45 Alison’s point, in both her prologue and tale, was that women most want 

mastery in the marriage, and that the husband’s voluntary submission was better for both of them 

to achieve marital bliss. Neither she, however, nor the wife in her tale, took advantage of the 

“mastery” once they had it. Both wives ultimately appear to have been reasonably docile 

spouses. That contradiction undermines the seriousness of Alison’s argument and seems to 

 
42 Chaucer, 285. 
43 Ibid. 
44 Ibid., 292. 
45 Ibid., 297. 
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indicate that, according to Chaucer, women perhaps merely wanted to believe themselves to be 

sovereign. 

Chaucer’s Wife of Bath blends together a wide variety of marital experience. And that 

experience was the basis for Alison’s expertise. Although she was clearly familiar with the 

idealized vision of women presented in both classical and ecclesiastical sources, she dismissed 

the “authorities” on female behavior and marital bliss.46 Her five marriages gave her ample 

experience. She had, from her first three husbands, gained control of what was, to her at least, a 

significant amount of wealth, and control of her husbands. None of it, however, truly contented 

her. Although she certainly appears to have had mastery of her first three husbands, that they did 

not seem to resist her must have been the reason why her control did nothing to satisfy her. Her 

struggle with her fifth husband, however, seems to have made the sovereignty that she ultimately 

won much more valuable. Her comment, in her discussion of her fifth husband, that women want 

what they cannot have, coupled with her overall point that what women want most is mastery in 

the marriage, seems to indicate that few women actually enjoyed mastery of their husbands. Her 

prologue is also cautionary. The first three husbands had submitted fully to Alison’s desires, and 

not only relinquished control of their property to her, but failed to gain either her respect or 

affection.  

Alison’s prologue and tale are most significant as counterfactual examples. Her theme is 

the sovereignty of the wife, but her own experience tends to show that the wife with mastery in 

the marriage is not particularly happy. Susan Crane has argued that the Wife of Bath is an 

inherently contradictory character, impossible to be taken seriously, and that “the most Alison 

 
46 “Experience, though noon auctoritee / Were in this world, is right enough for me / To speke of woe that is in 
marriage.” Ibid., 261. 
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can tell us about her ideal of female power is that it is not present.”47 Dorothy Colmer has 

suggested that Alison is actually a capable figure and that her challenge to the established order 

demonstrates its inadequacies.48 Chaucer undoubtedly did not mean Alison to be a model for the 

behavior of either wives or widows. She is an exaggeration of the possibilities. Her resentment of 

any attempt to subordinate her is probably genuine.49 Her blatant interest in marriage for profit 

likely reflects stereotypical suspicions of the fourteenth century, but stereotypical suspicions 

based on at least a thread of reality. Chaucer presents her as a grasping widow who has used 

every tool at her disposal to take advantage of her several husbands. Some of that caricature 

undoubtedly reflects characteristics commonly ascribed to women: bawdy, lustful, verbally 

incontinent and obsessed with clothing and luxury.50 Men might not have generally feared that 

women, left independent of male control, would all develop characteristics of the Wife of Bath, 

but at some level they probably considered such attitudes possible. Whatever else Alison was to 

Chaucer’s audience, she must have been the antithesis of the ideal wife for most, if not all, men. 

Alison’s behavior might simply have been humorous in the first legal system. In the second legal 

system, after the injection of gender tensions into the law, the conduct both of Alison and her 

husbands must have been more striking to Chaucer’s audience. 

 

 

 

 
47 Crane, 27. 
48 Colmer sees Alison as the representative of an entire socio-economic class resentful of courtly privilege and the 
nobility and that advanced bourgeois notions that the worth of an individual ought to come from his merit rather 
than his birth. Dorothy Colmer, “Character and Class in ‘The Wife of Bath's Tale,’” The Journal of English and 
Germanic Philology, Vol. 72, No. 3 (Jul., 1973), 336-8. 
49 Ibid., 331-2. 
50 Felicity Riddy, “Mother Knows Best: Reading Social Change in a Courtesy Text,” Speculum, Vol. 71, No. 4 (Jan., 
1996), 76-8; Jennifer Ward, Women in England in the Middle Ages, (London: Hambledon Continuum, 2006), 38 
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Secular didactic literature 

Secular didactic literature of the later fourteenth century reinforced the expectation that a 

wife should be subordinate to her husband. Chaucer meant his works for entertainment. They 

undoubtedly contain social commentary and generally aligned with the attitudes and values of 

his propertied audience. His works contain a bit of the social realities as well as social ideals, 

coupled with some prominent social fears. The didactic literature, however, presents clear social 

ideals. It reflects a traditional view of how people ought to act. As a result it indicates what the 

values of the dominant social order were. Some of those values might not have been materially 

different in the later fourteenth and fifteenth centuries than they had been earlier. The new 

element was the means by which those values could be enforced. The didactic literature, 

therefore, provides a glimpse at what kind of behavior was ideal and acceptable to the patriarchal 

order. 

The fate of most women was to be married. “How the Good Wife Taught Her Daughter” 

presented advice for young women to be dutiful wives, both for their own happiness and for that 

of their husbands. A wife, the poem explained, should love and honor her husband above all 

earthly things. She should answer him “meekly” and “not as an atterling.”51 The good wife, 

moreover, was “fair of speech…glad and of mild mood.”52 She was to be obedient to her 

husband and supportive of him in all things. She was, therefore, to be subordinate to her 

husband. 

Although she was obedient to her husband, however, a wife was also expected to 

participate in the governance of the household. The empowerment of the husband thus had some 

 
51 An “atterling” is a shrew. “How the Good Wife Taught Her Daughter,” in The Babees Book, ed. Frederick J. 
Furnivall (EETS 32, 1868), 33. 
52 Ibid. 
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benefit for his wife. As the husband’s status and authority increased, so too did his wife’s. 

Although she was subordinate to him, she also exercised a position of greater authority relative 

to her children and servants.53 Wives, after all, continued to be chief administrators of the 

household when the husband was not present. She was expected to ensure that work was 

accomplished promptly and thoroughly, and yet not to be harsh with her servants. Those servants 

included men as well as other women, thus the wife occupied a position of power over at least 

some men of lower status.54 She had authority also over her children, the rebellious of whom she 

was advised to discipline not by cursing and scolding but by beating them with a “smart rod.”55 

Just as she was ‘under the rod and in the power’ of her husband, her children and servants at least 

seem to have been under her rod.  

Felicity Riddy has seen in this advice two different but related developments. She posits a 

new “bourgeois” ethos, by which she means the values of burgesses in the towns.56 As young, 

unmarried women increasingly moved into the towns in search of employment after the Black 

Death, an urban elite sought to control their behavior to limit the social instability of 

“unregulated women.” Advice literature was one means to achieve that goal. These young 

women, as well as their male counterparts, required instruction that they could no longer receive 

from their parents. The advice literature helped to fill that void and to provide the men and, 

particularly, the women who employed these youths a guide to inculcate urban values.57 Those 

values, Riddy argues, were in opposition to the values of the nobility. “How the Goodwife 

 
53 Ward, 38, Hanawalt, The Wealth of Wives, 116-7; Rowena Archer, “‘How ladies...who live on their manors ought 
to manage their households and estates’: Women as Landholders and Administrators in the Later Middle Ages,” in 
Woman Is a Worthy Wight: Women in English Society, c.1200-1500, ed. P.J.P. Goldberg (Stroud, Glouc.: Alan 
Sutton Publishing Inc., 1992), 150.  
54 Ibid., 36. 
55 Ibid., 41. 
56 Riddy, 67. 
57 Ibid., 72. 
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Taught Her Daughter,” therefore, taught women to eschew the extravagant “trappings of excess” 

and idleness of the nobility.58 The alternative ethos prided modesty, domesticity and hard 

work.59 Such instruction was necessary because of the new social conditions. Riddy sees in the 

text the emergence of a youth culture that rejected these urban values. This younger generation, 

somewhat liberated by having moved into the towns and away from their families, Riddy 

believes, engaged in just the types of behavior against which the poem warns: frequenting 

alehouses, joking in church, “parading” boldly through the streets and avoiding marriage.60 

Although the towns might have been the locus of the development of a new set of values, 

many of the core beliefs about the relationship between men and women crossed economic lines. 

Even if the burgesses defined their values in opposition to the landed elite of the countryside as 

Riddy maintains, the elites of both town and country shared a concern for the subordination of 

the wife to her husband. Anna Dronzek has argued that, despite the obvious differences in the 

orientation of courtesy literature, the advice addressed the concerns of both the urban and 

country elite.61  

If the good wife poem reflected the urban values, “The Book of the Knight of the Tower” 

represents those of the landed elites. The purpose of the late-fourteenth-century text was 

ostensibly to provide instructions for young women to “seek the true and right way, and to abhor 

the wrong.”62 Its exhortations are too numerous to be cataloged entirely here; a few examples 

may suffice. The knight advised a wife whose husband had shown himself to be consistently 

unfaithful to suffer the infidelity and to entreat him that “[he] will not depart from [his] 

 
58 Ibid., 77. 
59 Ibid., 79. 
60 Ibid., 86. 
61 Anna Dronzek, “Gendered Theories of Education in Fifteenth-Century Conduct Books,” in Medieval Conduct, 
eds. Kathleen Ashley, Robert L.A. Clark (Minneapolis: University of Minnesota Press, 2001), 140. 
62 The Book of the Knight of the Tower, Landry, ed. Alexander Vance (Dublin: Moffat and Co., 1868), 20. 
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accustomed kindness to [her], and that [she] may not be called upon to forfeit either [his] 

affection, or [his] indulgence. For the rest, [she] will be, in all things, submiss to [him], and [she] 

will conform [herself] to whatever [he] may please to lay upon [her].”63 By such an answer to 

her husband’s indiscretion, she could, perhaps, persuade him to govern himself more modestly 

and therefore, by her persuasion, “take on herself the care of both their honors.”64 A good wife 

was properly submissive to her husband in all things. “[N]o woman ought ever to thwart, or 

refuse to obey the ordinance of her lord; that is, if she is either desirous to be mistress of his 

affections, or to have peace and understanding in the house.”65 The language is telling: the 

knight refers to the husband’s commands as his “ordinance,” a choice of words that highlights 

the husband’s role as governor of the family as a whole and of his wife in particular, which is 

further emphasized by the reference to the husband as “her lord.” Obedience, in fact, appears to 

be the primary virtue of a good wife. Eve’s disobedience, the knight proclaims, was her chief 

fault, which cost her dearly. “Now, I pray you, just ponder and observe, how one sin was 

sufficient to precipitate her from so much honor and felicity into such an abyss, and such a 

bondage. For she forfeited both her wealth and her prosperity; and was deprived of all her glory 

and the privilege of obedience, through her disobedience.”66 

If women learned to be obedient wives, men learned to expect and reward obedience. 

“How the Wise Man Taught His Son,” something of a companion text to the Goodwife, praised 

proper behavior above property. “[G]ive good heed that she [the wife] be meek, courteous and 

prudent, even though she be poor; and such an one will do you more good service in time of 

need, than a richer. And therefore learn this well that if you want a wife to your ease, take her 

 
63 Ibid., 38. 
64 Ibid., 39. 
65 Ibid., 65. 
66 Ibid., 54. 
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never the more for the riches she may have, though she might endow you with lands.”67 In return 

for her obedience a good husband, the text advises, ought to treat his wife well, for both her sake 

and his own. “And ye shall not displease your wife, nor call her by no villainous names, for it is 

a shame to you to miscall a woman; and in so doing, ye are not wise, for if ye defame your own 

wife, no wonder that another should do so!”68  

Behind the advice lay always the threat of punishment. The advice for both men and 

women advocated physical punishment.69 Harsh physical discipline, however, was both socially 

and legally acceptable.70 Women undoubtedly punished children and servants physically. The 

obvious imbalance, however, was that husbands could be far more brutal disciplinarians of their 

wives. Although the knight of the tower did not threaten his own daughters with corporal 

punishment, his stories illustrate the physical danger in which many wives found themselves. 

One husband, whose wife had contradicted him in front of company, beat her savagely and broke 

her nose.71 Another husband, who found his wife along with her housekeeper eating and 

drinking late one night in their kitchen in the company of two “varlets,” beat one of the men with 

a stick, which broke and sent splinters into the eye of his wife.72 Although she might not have 

been the target of her husband’s assault, she nevertheless bore permanent injury from the 

physical wrath of her husband that was, the knight appears to imply, the result of her actions.  

 
67 “How the Wise Man Taught His Son,” in The Babees Book, ed. Frederick J. Furnivall (EETS 32, 1868), 45. 
68 Ibid., 45-6. 
69 Dronzek, 144. 
70 In 1364 John Ball appeared in king’s bench to answer an allegation that he had assaulted the plaintiff, broken his 
leg and maimed him. The jury accepted Ball’s defense that he had broken the plaintiff’s leg while acting as the 
plaintiff’s teacher and was thus simply disciplining his pupil. Palmer, English Law in the Age of the Black Death, 
156. Blackstone comments that the law gave the husband the “power of correction” over his wife and allowed him, 
for certain misdemeanors, “whips and sticks to beat [his] wife sharply” (flagellis et fustibus acriter verberare 
uxorem), Commentaries, 366. 
71 The Book of the Knight of the Tower, 40. 
72 Ibid., 24. 
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Wives were and were expected to be subordinate to husbands. Despite the disparity of 

power between husbands and wives, however, the wife’s position was only just below his. 

Children and servants were, in turn, subordinate to the mistress of the household. Late medieval 

patriarchy remained hierarchical. Empowerment of the husband entailed a bit of empowerment 

of the wife. Her status was connected with his, and as his social position rose, so too did hers. 

The gender norms that the secular didactic literature displays were not blatantly misogynous. The 

good husband treated his wife well; the good wife deferred to her husband. 

 

Ecclesiastical didactic literature 

Ecclesiastical didactic literature stresses the same domestic subordination of women and 

attitudes toward women’s behavior. Generally women were to learn, through the examples of 

biblical women, both proper and improper behavior. Eve represented the inherently sinful nature 

of women and shaped much of the way the ecclesiastical sources treated women. Mary, however, 

reflected the nurturing epitome of women’s possibilities. These twin representations of women 

formed a pious framework by which women’s behavior could be judged. This method of 

inculcating acceptable virtues, moreover, as with the secular didactic texts, made women passive 

learners, and in the church’s case, passive learners from male teachers.73 

In his brief sermon for the Feast of the Assumption of the Blessed Saint Mary, John Mirk 

went into unusual detail about the choices available for women as he discussed the virtues of the 

sisters, Martha and Mary, whom Jesus visited. Martha represented the active life of charity and 

good works, while Mary reflected the redemption possible through devotion to Christ and to the 

contemplative life. While Mary sat at Christ’s feet and listened to his words, Martha was 

 
73 For the passivity of women’s instruction, see Dronzek, 143. 
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engaged in domestic activities, preparing food to serve to him. Martha complained that her sister 

ought to help her with the chores. Jesus’ response demonstrated a stark division between the two 

paths open to women: “Martha, Martha, thou art busy and troubled about many things, while that 

one is necessary: Mary hath chosen the best part that shall not be taken from her.”74 The active 

life, that is, was a necessary route for many women – the only route open for most – but the 

contemplative life was preferable. The active life here made Martha a servant, albeit a servant of 

Christ, and it was in servitude, predominantly to her family, that many women could express 

their piety. 

Mirk’s sermon extols the possible virtues of women but also exposes some of the 

common perceptions of their weakness. He likened the Virgin Mary to a castle. “She was the 

castle that Jesus entered into; for right as a castle hath divers properties that [be]longeth to a 

castle that shall be big and strong, right so had our lady divers virtues that made her able before 

all women for to receive Christ. ... For right as a castle hath a deep ditch in strength of it, so hath 

our lady a ditch of meekness so deep down into the earth of her heart, that there might never no 

man go over it. She passed all in virtue of meekness, wherefore God chose her to be mother to 

his son before all other women.”75 Mary’s supreme meekness made her worthy, and that 

meekness was a virtue for all women, as was obedience and patience. “For a maiden is little 

worth that can nothing suffer of persecution nor of disease, but she plays; and is a clatterer, a 

jangler, a flitter, a curser, a swearer, and a scold of her mouth. This defendeth not maidenhood, 

but rather casteth it down.”76 The characteristics that Mirk mentions reflect some of the same 

 
74 John Mirk, Festial, ed. Theodor Erbe (EETS 96, 1905), 228. 
75 Ibid., 229. 
76 Ibid. 
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faults that the secular didactic literature taught women to avoid.77 Mirk continues, in fact, to 

outline acceptable behavior among women. “Wherefore a maiden must be of little words, and 

look that she speak by honesty and worship to her person; for it is and old English saying: ‘A 

maid should be seen, but not heard.’ This virtue had our lady; for Saint Bernard saith: read all the 

gospels over, and thou shalt not find that our lady in all her life spake none oftener but four 

[times], once to Gabriel, the second to Elizabeth, the third to her son in the temple, the fourth at 

the wedding in the [town of] Cana of Galillee. Thus must the wall of patience defend the wall of 

maidenhood.”78 

The general theme of the didactic literature and of Chaucer’s depiction of the Wife of 

Bath was the submission and obedience of the wife to her husband. A proper balance of power 

within the household provided marital bliss. Even Chaucer’s treatment of Alison, although he 

had her argue forcibly for the husband’s deference to his wife as the source of marital accord, 

generally demonstrates that a good wife was a submissive wife. Little in that argument was new 

in the later fourteenth and early fifteenth centuries. Society had been clearly patriarchal in the 

preceding centuries. What had changed, however, was an enhanced means to influence future 

choices, along with at least the possibility that a younger generation held those core values less 

securely than did previous generations. Increasing mobility likely removed some youths from 

parental oversight in search of economic opportunity in the towns. That influx of younger and 

more transient residents was undoubtedly a cause for some concern for the social establishment. 

Part of the way in which they dealt with that situation might well have been the circulation and 

increased use of the didactic literature. Another method was to regulate economic activity more 

closely, which regulation is the subject of the next section. Whatever force the literature might 

 
77 See above at page 227. 
78 Ibid., 229-30. 
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have had on its own, it does reflect increasing concern in the later fourteenth century with the 

proper behavior of both men and women, but of women especially. Coupled with the ability to 

control wives and children more completely by tying their economic future to the husband’s 

discretion, the literature’s emphasis on the subordination of wives to their husbands 

contextualizes what otherwise appears to be relatively static, general attitudes toward women in 

the later middle ages. 

In the immediate aftermath of the Black Death, the changes must have seemed severe. 

For those women who had come of age in the earlier fourteenth century, the adjustment was 

probably difficult. In the face of social turmoil, however, the stabilization of society through 

stronger governance might well have been welcome. Individual circumstances certainly varied. 

Many women would have benefitted from the development of the use. The use certainly 

facilitated exploitation of land as a source of wealth and would have increased the family fortune 

if the husband had financial skill. Evidence from the wills and from the close rolls indicates that 

many husbands provided generously for their widows. The empowerment of the husband also 

increased the authority of the wife, both within the family and more broadly within society. The 

increasing authority of husbands nevertheless probably caused some resistance on the part of 

some women. Younger women, however, would have grown up in the new social circumstances. 

They would have been more used to an authoritarian father and undoubtedly expected their 

husbands to be similarly authoritarian. If the didactic literature had any effect at all – and its 

popularity seems to indicate that it must have been somewhat successful – it would have taught 

women to accept male authority and to be obedient to it. After the late 1370s, therefore, the new 

attitudes were probably beginning to stabilize.  
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Women’s work 

The regulation of women’s work carried the concern for increased governance 

throughout society. The late medieval patriarchy that developed after the Black Death might 

have been limited to the propertied strata of society if not for economic regulation. The didactic 

literature reinforced traditional gender roles in the upper orders in both the countryside and the 

towns. Economic opportunity in the towns attracted youths from the countryside, many of whom 

became employees and servants. Separated from their nuclear families, these youths were 

temporarily without parental supervision and control. As Felicity Riddy has argued, the didactic 

literature could have been instructional material for the men and, especially, the women who 

employed these youths.79 The increased efforts to reinforce traditional gender roles in the midst 

of social instability and the regulation of economic activity spread the attitudes more broadly 

throughout society, from the upper orders to the lower. 

Economic regulation increasingly affected all of English society after the Black Death, 

but affected most harshly the lower orders. The efforts to strengthen governance included 

attempts to force individuals to stand to their obligations in economic affairs. New forms of 

action at common law expanded the scope of activities and responsibilities in which the common 

law courts were prepared to intervene. Regulation of trade in the urban centers, whether by local 

government or trade guilds, focused ever more closely on the practices of all manner of 

craftsmen and artisans. That economic regulation stratified society more clearly by socio-

economic status. Women continued to be involved in economic activity both in rural, agricultural 

settings and in urban, commercial operations. The Black Death, in fact, probably increased their 

involvement in a variety of ‘industries.’ The demographic crisis undoubtedly opened new 

 
79 Riddy, 86. 
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economic opportunities for women. Even as the opportunities increased, however, regulation 

began to constrain those opportunities. All of that regulation, moreover, was the product of male 

governance that was less personal and more general. The influx of women into more public, 

economic roles also increased the number of women under the control of men generally, rather 

than simply under the control of their husbands.  

Women created new places for themselves in the socio-economic hierarchy, but the 

attitudes of the upper orders also filtered down to the lower orders. A wife’s position improved 

or declined in relation to her husband’s. The wife of a guild leader, for example, would have had 

more social authority as a result of her husband’s position. The wife of a laborer probably 

suffered a bit of a decline because of her husband’s fortunes, and a bit more of a decline as he 

adopted the patriarchal attitudes of his social betters in an effort to compensate for his new 

position in the socio-economic hierarchy. 

 

Governmental regulation 

Governmental economic regulation subordinated the lower orders more completely to the 

upper orders and the gendered distribution of power within that hierarchy subordinated women 

to men according to their socio-economic status. Vigorous governmental action attempted to 

enforce a stable labor pool in the aftermath of the demographic catastrophe. Economic regulation 

tended to stratify society and create horizontal bonds across society. The wife’s status was in 

large part determined by the status of her husband: as his fortunes rose, so too did hers. 

Regulation of men’s work, therefore, affected the status of women as well. 

The government of Edward III acted pre-emptively to diminish the economic effects of 

the Black Death. They anticipated that significant mortality, by substantially reducing the labor 
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force, might increase wages. In an effort to prevent that increase, as the Black Death appeared in 

England, the government rapidly enacted the Ordinance of Laborers and Servants in June of 

1349 before they quit London for the relative safety of York. The ordinance mandated that 

everyone – men and women – under sixty years of age, and not otherwise engaged, must work, 

froze wages at traditional levels, attempted to discourage employers from hiring excess workers 

and from paying more than traditional wages, forbad the giving of alms to able-bodied men and 

enacted price controls for food.80 The government reinforced the ordinance in 1351 with the 

Statute of Laborers.81 Ultimately both the ordinance and statute failed to hold wages at their pre-

Black Death levels. London blatantly ignored the ordinance and set wages for the city at double 

the rate allowed by the king’s government; the wage controls were similarly ineffective in the 

countryside.82 The interest that the king’s government showed in stabilizing the labor situation, 

however, reflected a willingness to engage in very active and focused but practical efforts to 

forestall economic and social turmoil. The legislation was an explicit reaction to the Black Death 

that was designed specifically to address the expected problems rather than some effort of 

economic theory.  

The government’s attempts to control the labor force, however, had unintended 

consequences. That the legislation produced something other than the exact results intended is 

not surprising, given the haste with which it was enacted and the nature of society to respond in 

myriad ways to the imposition of governments. Much of the regulation was probably 

 
80 The Ordinance of Laborers and Servants, 23 Edw. III. 
81 The Statute of Laborers, 25 Edw. III, stat. 2. 
82 The statute set wages at 1346 rates. Munro has found that the wages set by the City of London’s 1350 ordinance 
were higher than the levels set by the previous ordinance (1290) and twice the national 1346 rate, “Before and After 
the Black Death: Money, Prices, and Wages in Fourteenth-Century England,” 8-9; McIntosh has remarked that 
wages were much higher in Havering than the law allowed. The manor was theoretically subject to the statute, but 
did not normally fall under the jurisdiction of the justices of the peace, Autonomy and Community, 136, 163-4. 
Overall the statute was probably reasonably successful in maintaining artificially low wages, but enforcement 
appears to have been inconsistent. 
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unenforceable. Even in instances in which men could be forced to work and to work at 

traditional wages, the most active regulators could not possibly have forced them to work 

efficiently and effectively. In some circumstances, therefore, both employers and laborers simply 

ignored the regulation and negotiated wages that reflected the practical economic conditions. In 

some other circumstances men worked at traditional wages, but performed either much more 

slowly or poorly than the otherwise might have worked. The economic regulation contributed to 

the stratification of society and widespread displeasure that, ultimately, contributed to the 

Peasants’ Revolt in 1381.83 The regulation had, however, set a precedent and the English 

government remained both interested and active in regulating the labor force throughout the 

remainder of the fourteenth and fifteenth centuries and into the early modern era. 

The kind of economic regulation begun by the Ordinance of Laborers addressed only part 

of the labor problem.84 The ordinance had mandated that artisans and laborers worked and 

worked at traditional rates and for traditional wages in an effort to regulate the labor force in the 

wake of the Black Death. The labor force, of course, had shrunk considerably as a result of the 

mass mortality. That demographic situation opened new opportunities for low-skilled workers, 

many of whom would have attempted to better their situation by undertaking work that required 

higher levels of skill. The wage controls limited any natural market ability to differentiate 

between high-skilled and low-skilled workers in any particular field since the high-skilled 

workers could not have commanded better wages. High-skilled workers would have become less 

inclined to perform adequately as a result of the disincentives. The quality of work, therefore, 

 
83 See, for example, Herbert Eiden, “Joint Action against ‘Bad’ Lordship: The Peasant’s Revolt in Essex and 
Norfolk,” History, Vol. 83, Issue 269 (Jan., 1998): 5-30. Eiden argues that the participation of members who “came 
from the aspiring ranks of laborers and craftsmen as well as from the middle and upper levels of the tenantry... 
reflected the tenants’ aspirations to get rid of constraints imposed upon them by seigneurial authority,” 28-9. 
84 For a more complete analysis of the origins of assumpsit, from which the information here derives, see Palmer, 
English Law in the Age of the Black Death, beginning at page 169. 
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became an issue with both high- and low-skilled workers competing for work at the same wages: 

high-skilled workers had less incentive to work well and low-skilled workers simply had less 

ability to perform the tasks well.85  

Chancery made available the writ of assumpsit – literally ‘he undertook’ – to protect 

employers from poor workmanship on the part of those whom they employed. In the later 

fourteenth century the action addressed the misfeasance of workers, rather than nonfeasance. As 

a form of economic regulation, assumpsit helped to ensure that workers, especially skilled 

workers, performed not only at their traditional wages as the Statute of Laborers mandated but 

also at acceptable levels of quality. With an influx of unskilled and low-skilled artisans in the 

marketplace, the possibility of shoddy workmanship had increased significantly. The wage 

controls, moreover, undermined the motivation of high-skilled workers, whose superior quality 

should have commanded a premium. How effective the Ordinance and the Statute of Laborers 

actually were at keeping wages at traditional levels is less important than the motivation behind 

the passage of the regulation, a motivation that also resulted in chancery’s issuance of assumpsit 

writs to remedy poor workmanship. The government had become directly involved in regulating 

that people worked, the wages that they could command and the quality of their work. That kind 

of regulation, broad intervention by the state distinct from more traditional manorial control, and 

the legal remedies that accompanied them were new developments of the late fourteenth century. 

The development of trespass on the case similarly covered performance-based injuries 

and supported the overall governmental goal of regulating the labor force.86 Trespass vi et armis 

had been available for situations in which the injury committed had been direct and forcible. 
 

85 Blacksmiths, for example, were not necessarily competent as farriers. Farriers, or blacksmiths passing themselves 
off as farriers, became liable after the Black Death for laming horses while shoeing them, Palmer, English Law in 
the Age of the Black Death, 219-227. 
86 As with assumpsit, a more complete analysis of the post-Black Death origins of trespass on the case is provided in 
Palmer, English Law in the Age of the Black Death, beginning at page 217. 
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Assumpsit covered injuries that resulted from the poor performance of laborers, and generally the 

poor performance of artisans and people of occupation. Trespass on the case developed as a more 

heterogeneous category of wrongs. Many of the earliest instances center on occupational 

categories: farriers and innkeepers, among others. Case also encompassed more general ethical 

obligations that resulted in indirect or consequential injury: the keeping of vicious dogs, or a fire 

that had been poorly managed and spread to another’s property. The miscellaneous organization 

of the early instances of trespass on the case, Palmer has argued, reflects the way in which it 

developed from governmental reactions to social problems rather than rational doctrinal legal 

development to extend common law remedies and process to include indirect injuries. As with 

assumpsit the underlying goal was to ensure that men were responsible for their own actions, and 

those of their servants. An innkeeper who failed sufficiently to protect his charges from theft, or 

a man who knowingly kept a vicious dog that he or his servants had failed to control such that it 

attacked the livestock of a neighbor, had indeed acted negligently. With the increased interest in 

ensuring that men stood to their obligations and were responsible for both themselves and their 

charges, expansion of the common law to cover these situations, many of which resulted from 

economic activity, reflects the government’s determination to stabilize society. 

 

Non-governmental economic regulation 

The increasing commercialization of trades in the later fourteenth century motivated the 

development of regulation within the trade itself, generally through guilds, that subordinated 

women workers to non-familial men who governed the trade and its participants. The years that 

followed the Black Death do seem to have opened new opportunities for women to engage more 

fully in the labor force, but closed others. Marjorie McIntosh has argued that the economy 
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became increasingly commercialized in the countryside as well as in the towns during the 

century after the Black Death.87 These new opportunities arose in both the countryside and in the 

urban areas, although they were more limited in the agricultural communities. The majority of 

more skilled occupations in the countryside were primarily the preserve of men. Women tended 

to work in less specialized trades and to work more intermittently than men. Beyond some 

opportunities in agricultural positions, women in the countryside most often worked as brewsters 

or petty vendors.88 Most women who found employment in the trades and crafts were married 

women; the economic opportunities for unmarried women appear to have been less abundant.89 

Increasing opportunities for employment drew more unmarried youths, both men and women, to 

the towns, even if women’s work remained less stable than men’s.90 Women worked as 

brewsters in the towns more than any other single type of work during the later fourteenth and 

early fifteenth centuries. They also found work in the textile industry to wash, comb, spin and 

weave wool, and some became involved in the more sophisticated crafts as dyers and fullers. A 

growing silk trade further expanded the opportunities for women to work.91 Many unmarried 

women who entered the towns in search of employment became servants in private households, 

inns, taverns and shops.92 

Expanded economic opportunities in towns for women were a mixed blessing. Caroline 

Barron has referred to this period as a ‘Golden Age’ for women in London.93 Other historians, 

 
87 McIntosh, Autonomy and Community, 136. 
88 Graham, 88. 
89 McIntosh, Autonomy and Community, 173. 
90 Riddy, 71-2. 
91 Ward, 89-91; Marian K. Dale, “The London Silkwomen of the Fifteenth Century,” The Economic History Review, 
Vol. 4, No. 3 (Oct., 1993), 324-335. 
92 Mavis Mate, Daughters, Wives and Widows after the Black Death: Women in Sussex, 1350-1535, 43. 
93 Caroline M. Barron, “The ‘Golden Age’ of Women in Medieval London,” 35-58. 
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most notably Judith Bennett,94 have challenged that view. Women found some increased 

economic opportunities in at least some of the urban communities in England. A reduced 

workforce, coupled with an expanded ability among some members of society to employ 

laborers, opened new possibilities for both married and unmarried women to find work outside 

of the home. These new opportunities, however, came with new burdens. As women moved into 

an ever more commercial, urban workforce, they came increasingly under the control of men 

who were not their relatives. Women had traditionally, of course, been subordinate to male 

relatives: unmarried daughters were under the control of fathers or, less frequently and to a lesser 

extent, their brothers; wives were subordinate to their husbands. As urban workers outside of 

their households, however, women came under the control of their employers or of the growing 

commercial organizations, including the guilds. The control of women by men other than family 

members reinforced social attitudes that women were subordinate to men. Those attitudes, in 

turn, reinforced the traditional authority of husbands and fathers, which was simultaneously 

enhanced by their increased ability to determine whether and how much control women had of 

property. 

Even as women became increasingly involved in commercial trades in the urban centers, 

male domination of those trades increased. Judith Bennett’s important work on brewsters in 

England demonstrates the way in which male domination of commercial enterprise undermined 

the status of women. Brewing was an atypical industry that, more so than any other economic 

activity, was open to women laborers. After the Black Death brewing became more 

commercialized as the market contracted and the larger producers were better able to compete 

 
94 Judith Bennett, “Medieval Women, Modern Women: Across the Great Divide,” Culture and History 1350-1600: 
Essays on English Communities, Identities and Writing, ed. David Aers (London: Harvester Wheatsheaf, 1992), 
147-75. 
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than small-scale brewers. In the later fourteenth century, Bennett argues, unmarried women were 

generally forced out of commercial brewing operations in London and the women who remained 

involved were more commonly married women, although married women whose work was 

“increasingly hidden behind the public personae of their husbands.”95 The openness of the 

brewing industry to women, however, continued to provide economic opportunity for married 

women, who were eligible to join the brewers’ guild that developed at the end of the fourteenth 

century.96 The guild also increased its regulation of the industry during that period in an effort to 

consolidate the hold that it had on production. Although women were eligible for membership in 

the guild, they were not involved in the political or economic leadership roles that determined the 

nature and extent of regulation.97 They were, however, regulated and controlled by it. The 

guild’s rules “fostered a masculinization of brewing.”98 The regulation, moreover, appears to 

have punished women for their transgressions in ways that both affected them disproportionately 

compared to men and were more specific to their gender, particularly through the use of the 

cucking-stool, a devise more typically used for scolds and whores.99 In the industry most 

friendly to female participation, then, women’s work was increasingly regulated by a male-

dominated governance structure.  

That governance structure exerted a new kind of male control. Bennett argues that 

brewsters’ experiences demonstrate both continuity and change, but her main emphasis is that, 

despite the dramatically changing economic circumstances in the later fourteenth and fifteenth 

 
95 Judith Bennett, Ale, Beer and Brewsters in England, (New York, Oxford: Oxford University Press, 1996), 10-11, 
52. 
96 Bennett, Ale, Beer and Brewsters in England, 64. 
97 Ibid., 101-2. 
98 Ibid., 120. 
99 Ibid., 104. 
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centuries, women’s status remained relatively stable.100 Bennett is probably correct that the 

general attitudes toward women and women’s work demonstrate little qualitative change: men 

certainly thought it proper that women be subordinate to men in the earlier fourteenth century. 

Her argument, however, downplays the change in the enforcement of those attitudes and the way 

in which women came, as a group, to be increasingly governed by men who were not relatives. 

Even if the social attitudes remained relatively consistent, the new forms of social governance – 

here the economic regulation of the guild – provided the means for those attitudes to be enforced 

in a new way. Just as the use gave a husband enhanced disciplinary powers over his wife, the 

economic authority of the guild provided men with a means to control women’s work and 

thereby influence women’s choices and actions. That the governance exercised by the guild was 

not familial control, moreover, altered the relationship between women and male authority. A 

daughter in the earlier fourteenth century undoubtedly accepted that her father had some 

authority over her, as a wife probably expected that her husband had authority over her. The 

increasing power of the guilds, however, brought women as participants in economic activity 

under the control of a male-dominated governance structure with which they had no intimate 

personal relationship. 

Economic regulation of women’s work wove together both the strengthening of 

governance throughout society and specific efforts to subordinate women further to men. Bennett 

noted that the “force of regulation in brewing expanded and intensified with the development of 

the English state.”101 Her argument stresses the continuity in women’s work: women had 

generally only been involved in the humbler aspects of economic activity before the mid-

fourteenth century and the marginalization of women’s work continued into the fifteenth century 

 
100 Ibid., 10. 
101 Ibid., 120. 
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and beyond. Despite the continuity that Bennett rightly sees, however, the changes in the later 

fourteenth century were not merely expansions of the pre-existing order. The regulation of 

women’s economic activity after the Black Death relied on qualitatively different measures to 

control women and influence their behavior. These differences lie just beneath the surface of the 

continuity she sees. She supposed that, although the anxieties that society had about women who 

lived apart from the authority of men were not new in the century after the plague, “they may 

have either intensified or been felt in new ways.”102 She further suggested that “English 

patriarchy in these centuries was, then, particularly strong because it sprang from many 

sites...”103 All of her observations, despite her stress on the continuity in the status of women, 

point instead to a significantly different kind of social control than that in place prior to the Black 

Death. The patriarchy that she saw springing from many sites was a new form of patriarchy, a 

patriarchy that supported and was supported by a new legal system and a more extensive state 

power in the wake of the Black Death. 

The economic regulation of the later fourteenth century contributed to a stratification of 

society, and that stratification likely promoted the lower orders’ adoption of the patriarchal 

attitudes of the upper orders. Economic regulation affected the lower orders more acutely than it 

did the upper orders. Among the propertied segment of society, control of property empowered 

patriarchs. The government’s intervention in economic regulation benefitted the upper orders at 

the expense of the lower orders. Social discontent among the lower socio-economic strata was a 

catalyst for the Peasant’s Revolt in 1381, and some of that discontent was the result of the state’s 

enforcement of stronger governance and regulation throughout society. Exclusion of the lower 

orders from any socio-economic advancement lowered their position in relation to the upper 

 
102 Ibid., 55. 
103 Ibid., 155. 
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orders. In an effort to increase their status, however marginally, men of the lower socio-

economic strata were probably quite willing to adopt the enhanced patriarchy that had developed 

among propertied society. Although the lower orders lacked the control of property that enforced 

the new patriarchy, those same social attitudes would have enhanced men’s status within their 

socio-economic strata in relation to women, children and those below them in the social 

hierarchy. 

 

Conclusion 

The government’s intention, to reiterate, was not to construct an increasingly patriarchal 

society, but merely to stabilize society. It facilitated a man’s ability to control the members of his 

family, but the choices about how that control was exercised were individual choices. With the 

development of the use, men chose to disincentivize their wives’ dower claims. That change had 

certainly not been a coordinated government effort; the crown continued to assign dower to the 

widows of tenants-in-chief as it had in the early fourteenth century. Change began a bit farther 

down the social hierarchy. Sub-tenants enjoyed more freedom of alienation, sheltered as they 

were from the king’s direct interest and protected by the common law. Among the mesne levels 

of landed society, in both the country and the towns, but especially in the countryside, increased 

control of the allocation of their property gave men the ability to reward and punish family 

members and thereby exercise authority. The use gave men a life after death. Social values 

probably remained relatively stable, although wealthy burgesses likely sought to distinguish 

themselves from what they considered to be aristocratic excesses. Both groups, however, were 

interested in consolidating authority within the family to empower the husband. The didactic 

literature helped to spread those social attitudes among propertied society in the countryside and 
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in the towns. Economic regulation contributed to a stratification of society and to a discrepancy 

between the economic opportunity that laborers and artisans as well as lower order tenants 

expected and the realities of their socio-economic status. In the search for some measure of 

empowerment, therefore, men in the lower orders probably embraced the new form of patriarchy 

that developed among the upper orders. Within the context of a more stratified society, wives 

benefitted from the enhanced authority of husbands. Despite the way in which late medieval 

patriarchy subordinated women to men within social strata, therefore, it also empowered some 

women in their relationship with children and servants as well as with people lower in the socio-

economic hierarchy. 



8. Women’s Property Right in the Century after the Black Death 

 The social developments of the later fourteenth and early fifteenth century contributed to 

a decline in the incidence of women’s property rights in general. As with dower right, the 

changes reflect social changes rather than legal doctrinal changes to women’s property rights. 

None of the developments undermined the strength of women’s property rights at common law: 

the rights themselves remained secure, and the process by which women, as well as their 

husbands, claimed and defended those property rights continued to function as before. Litigation 

concerning real property, just as with dower litigation, declined precipitously in the late 

fourteenth and fifteenth century. That decline affected men as well as women. The effects for 

women, nevertheless, were more acute than for men. Most property litigation had included 

women as litigants; their inclusion is even more noticeable if dower claims are taken together 

with other property rights. Women involved in litigation entirely independent of men, however, 

had always been a relatively small percentage of the overall numbers. Women’s property rights 

generally represented potential control of land rather than actual control: during minority and 

marriage, women’s property was controlled by men; women generally took actual control of 

property only during widowhood.  

The diminution of women’s property rights as a subject of litigation, therefore, indicates 

a reduction in the potential control of property rather than in the actual control of property. That 

distinction, however, is notable. Just as with dower right, the potential to control property was 

what had given women a semblance of independence during the marriage. As the potential to 

control land independently during widowhood vanished, so too did the wife’s future security. 

She became increasingly dependent on her husband’s decisions, decisions that could easily be 

influenced by her behavior at any time. The immediate economic benefits to the family of the 
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husband’s increased control of property might well have outweighed the diminution of property 

right for most wives. They were almost certainly concerned about their future position and 

prosperity, but concern for the present was probably much more acute than for the future. To the 

extent that a wife was concerned about her possible future position as a widow, the diminution of 

property right could have been a significant consideration. Husbands might plausibly have 

exploited that concern about the future and made it more important than it would otherwise have 

been, but the subjects of personal conversations between late medieval husbands and wives are 

impossible to gauge with any accuracy.  

The decline of dower was the first manifestation of the general diminution of women’s 

property right. Dower right had been something of a special case with its own peculiarities that 

made it an early target for reduction. That reduction, moreover, happened as the aggregate of 

individual decisions. One of the underlying motivations for the use – perhaps the most important 

of several related motivations – was the empowerment of the patriarch to control his property 

more completely and thereby to govern the members of his family. Nothing about that 

motivation forced men to circumvent dower right. The decisions about how best to control and 

allocate property were individual, personal decisions. The trend was a social phenomenon that 

measures the total effect of those individual decisions. The use allowed for the circumvention of 

dower right, and the social changes flowed from that development. The use created both the 

practical circumstances and the mindset that empowered the husband within the family and 

within society in general. As the authority of the husband grew, however, the balance of power 

between husband and wife, and then between men and women more generally, shifted well 

beyond a mere reinforcement of traditional male authority within the household.  
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Empowerment of husbands undermined the respect for women’s property right that had 

been a core element of the common law. That change was not a change in the law or in legal 

attitudes. The letter and process of the common law continued as it had always done to protect 

women’s property rights. What had begun as a way to reinforce traditional patriarchal authority 

within the family had produced social circumstances that increasingly worked against all 

property right in the hands of women. As familial and social authority became concentrated in 

men, property right followed. By the late fourteenth century circumvention of women’s property 

right in general became more and more likely, and reliance on the use increased as a means to 

prevent women from controlling property. The way in which the use had successfully allowed 

for the circumvention of dower right provided something of a model for the circumvention of all 

women’s property right. By the middle of the fifteenth century that trend had significantly 

reduced the amount of land that women controlled directly and undermined the property right on 

which control relied. 

 

Decline of property litigation  

 The major change in property litigation in the later fourteenth and early fifteenth century 

was the decline of real property actions. Prior to the fourteenth century property litigation 

accounted for the vast majority of the business of common pleas, and well into the fourteenth 

century it remained the core.1 During the early half of the fourteenth century, the overall volume 

of all litigation increased. Much of this increase was the result of a substantial expansion of debt 

and account actions in the common law courts, and debt and account became, by mid-century, 

the primary subject of litigation in common pleas. Real property actions nevertheless continued 

                                                            
1 http://aalt.law.uh.edu/ELHOv/Actions.html.  
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to increase in volume, but they did so at a slower rate than debt litigation.2 In the second half of 

the fourteenth century, however, real property actions began to decline both in volume and as a 

percentage of litigation. Some of that decline was certainly the result of a smaller population, but 

much of the decline derived from other reasons. A growing reliance on documents undoubtedly 

helped to prevent litigation: performance bonds assured conveyances by creating harsh penalties 

for default that deterred litigation. Trespassory actions provided an opportunity to test property 

claims before lodging an actual claim for the land. Those actions added another tier to property 

litigation at common law and they likely eliminated some litigation on the real actions. As the 

use became more popular it pushed a significant portion of property litigation out of the common 

law courts altogether and into chancery. The tiered structure of real actions at common law had 

allowed for several rounds of litigation on essentially the same claim. Litigation in chancery 

handled all of the various contentions at once.  

 Trespassory actions became a preliminary alternative to the old real actions. Those 

actions had formed a tiered structure: litigants began with relatively narrow possessory actions 

and moved incrementally to proprietary remedies, ultimately to the writ of right.3 The levels of 

litigation allowed several attempts to resolve disputes before corrective options were finally 

exhausted. The stakes were relatively low for the possessory remedies and gradually increased 

through the proprietary actions. That structure, which developed with the formation of the 

common law itself, remained a feature of the legal system through the fourteenth century.  

                                                            
2 Ibid. 
3 For the tiered structure of the early common law see Palmer, The Whilton Dispute, 19; Palmer, “Origins of 
Property,” 1-50. Compare the treatment of writs of entry there with S.F.C. Milsom, “What Was a Writ of Entry,” 
The Cambridge Law Journal, Vol. 61, No. 3 (Nov., 2002): 561-574. 
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After the Black Death, however, trespassory actions also became tools to test the 

likelihood of victory in property litigation.4 Rather than begin a formal attempt to recover land, 

the prospective claimant had merely to enter the land. When asked to defend his trespass the 

claimant argued that he had the right to enter onto the land based on his claim to it. The narrow 

question was about whether the entry had been trespassory, but the answer to that question 

actually hinged on the defendant’s claim to the land. Such actions did not determine either 

ownership or possession based on the validity of the defendant’s title, but gauged the jury’s 

reaction to the claim. The stakes, therefore, were relatively low for both parties. The 

development of trespassory actions to test title reflected the tiered structure of the common law 

as it had developed from the twelfth century. Just as the possessory assizes provided a safer 

alternative to the writ of right, and the writs of entry had established an intermediate tier of 

actions, so too did the expansion of trespassory actions as a means to test title add another tier to 

the structure. These actions, however, obscured the real question at issue in the litigation and the 

entries on the plea rolls record these cases as trespassory actions rather than real actions.  

Part of the decline in real actions, therefore, is illusory. Victory in a trespassory action 

might have bolstered a claimant’s position and increased the likelihood of arranging some 

amicable settlement out of court and could have prevented further litigation. The defense 

proffered during pleading in litigation on a trespassory action could simply be that no trespass 

had taken place, since the supposed trespasser in fact had a better claim to the land than the 

plaintiff. If issue was joined on the trespasser’s right to enter the land, the jury’s determination, 

however narrowly focused on the alleged trespass, was actually a determination of the validity of 

the trespasser’s claim to the land. Knowledge of the jury’s opinion about the claims of both 

parties was a powerful incentive to settle the matter out of court, and if the trespasser’s claim was 
                                                            
4 For a brief overview see http://aalt.law.uh.edu/Conceptualization/SecondLS.html.  

 251

http://aalt.law.uh.edu/Conceptualization/SecondLS.html


better than the plaintiff’s, the trespasser could continue to enter the land and damage the tenant’s 

ability to enjoy the land peacefully and thus further pressure a rapid resolution of the dispute. 

Although trespassory actions undoubtedly did reduce the reliance on and frequency of the real 

actions, that reduction probably only accounts for a relatively small portion of the overall decline 

of real property litigation. Substantive questions of ownership were unlikely to be resolved by 

trespassory actions alone. 

 A significant portion of the overall reduction of litigation on real actions, however, was 

very real. The development of the use shifted some litigation out of the common law courts 

entirely. The use had divided the common law property right from beneficial enjoyment of the 

land and vested the legal estate in the feoffees to use. Although feoffees to uses could be, and 

were, targets of common law litigation from both men and women, their title was often not the 

issue. The real target of the claim was often the cestui que use, who had no common law right in 

the land, but retained the enjoyment of the land by virtue of the arrangements of the use. Remedy 

against him was therefore impossible at common law, since from the common law’s perspective 

he was on the land merely at the sufferance of the feoffees. So too was any attempt to coerce the 

feoffees to perform whatever actions they were instructed to perform. As far as the common law 

was concerned their title was absolute; the feoffor’s instructions were entirely unenforceable at 

common law. If the feoffees to use failed to convey their estate to a purchaser as instructed, 

neither the purchaser nor vendor had recourse at common law through the real actions to force 

them to perform the conveyance. Such disputes could be addressed in the chancellor’s court of 

conscience, where the feoffees could indeed be coerced to perform their obligations. The 

widespread acceptance of the use after the 1370s, therefore, pushed a considerable amount of 
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litigation out of the common law courts and into the chancellor’s court. The disputes still arose; 

they were simply resolved in a different venue. 

 Most feoffees would have performed their obligations without litigation. Performance 

bonds were useful tools to coerce feoffees to uses to perform certain obligations. Bonds became 

both more coercive and more frequent after the Black Death.5 Remedies provided by the 

common law courts allowed for manipulation of the law, and bonds created for the purpose of 

being used as figurative bludgeons to coerce parties to fulfill their obligations could be quite 

useful to prevent later litigation. Feoffees to uses who were charged with conveying lands, 

therefore, could have been forced to carry out the conveyance by the use of such instruments. 

Sometimes the beneficiary himself was one of the feoffees and thus had a voice within the group. 

Most groups of feoffees also generally included at least one cleric, who hopefully reinforced the 

moral obligation.6 Wills in fact emphasized that moral obligation of the feoffees and the 

jeopardy to their souls that poor performance could create.7 The moral obligation was already 

acute since feoffees tended to be important members of the local community whose reputation, 

both social and economic, depended on their trustworthiness. Wives of feoffees were also often 

members of the group. Their participation added a woman’s perspective and the force of her 

property right at common law, which forced any conveyance to be made by final concord and 

thus under some supervision of the courts. The ecclesiastical courts, and especially the 

chancellor’s court of conscience, provided ultimate recourse if necessary to coerce the feoffees to 

perform their obligations.  

                                                            
5 Palmer, English Law in the Age of the Black Death, 97-9, 126. 
6 Bean, 154. 
7 See, for example, Sir William Langeford: “…and I pray all thou that [have] been enfeoffed in my lands aforesaid 
by me, that they fulfill my foresaid will as they will answer afore God,” Fifty Earliest English Wills, 21; and 
William Hanyngfeld: “And also I pray, and in God’s behalf require, that all the feoffees that [have] been enfeoffed 
in my lands, that in what time that they [have] been duly required by mine executors to make estate to any person, 
that they perform it in discharge of my soul, as they will answer afore God,” Ibid., 71-2. 
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Avoidance of women’s property rights at common law 

 Limitation of dower in the immediate aftermath of the Black Death formed the basis for 

an overall limitation of women’s property rights. That result was unintended, but was consistent 

with the mentality behind the change. The motivation to circumvent dower right, as the 

foregoing chapters have argued, was essentially two-fold: to empower the husband within the 

family so that he could more effectively govern his family and to ameliorate the excesses of 

dower claims that had become increasingly troublesome through the first half of the fourteenth 

century. The limitation of dower that the use created need not have produced an absolute 

reduction in the amount of land under the control of women. The use was as effective a 

mechanism to deliver land to women as it was to keep land out of women’s hands. Actual 

reduction of dower was probably inevitable at the margins. Dower claims that had accumulated 

from alienated lands, such that the widow’s aggregate dower claim was more than the 

inheritance could support, for example, were obvious targets for reduction. The use itself, 

moreover, created a situation in which the widow might have dower claims for which her 

provision through the use had already accounted. The use thereby had created the possibility of a 

double claim to dower that simply had to be addressed.  The widow who found her dower thus 

limited could certainly still expect to receive something, and most undoubtedly did. Such 

limitations nevertheless established a pattern for broader reduction of dower.  

Since dower was the right of widows, and widowhood was arguably the most 

independent phase of a woman’s lifetime, the attack on dower was simultaneously an attack on 

the independence of women. Once that trend began social developments reinforced the 

burgeoning attitude that women’s independence ought to be discouraged and curtailed. The way 

in which the use had allowed for the limitation of dower right, therefore, provides a plausible 
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pattern for a more widespread limitation of women’s property rights in general. Without a more 

satisfactory answer to explain the decline in the social strength of women’s property right so 

closely behind that of dower right, and the remarkably similar timelines for both changes, the 

most plausible explanation is that the diminution of the social importance of dower was the first 

stage of a broader development that, while not the direct intention of the government’s effort to 

reinforce traditional patriarchal authority, certainly fit with the developing social dynamic. 

 Records from the court of common pleas document that reduction of women’s property 

rights in two different ways. Statistical analysis of property litigation can measure the decline in 

the frequency of litigation concerning land in the same manner in which it can measure the 

frequency of dower litigation. Levels of property litigation that involved women as either 

claimants or tenants show dramatic decline after the mid-fourteenth century. Comparison of 

cases involving women as litigants to cases involving only men reveals an overall decline in 

property litigation, but a decline that affected women’s property rights more acutely. The plea 

rolls also include appearances necessary to secure final concords. Because a wife’s property was 

under the control of her husband during the marriage, he could dispose of her land as he saw fit 

regardless of her wishes. The right, however, remained with her rather than with him, and as a 

widow she could recover land that he had alienated during their marriage. Wives’ property 

rights, therefore, required special consideration. Final concords created more secure transfers 

than simple grants. The final concord allowed both for the wife to relinquish formally any rights 

that she held in the land and for any other interested parties to record claims that they had in the 

land, since final concords were publicized in the relevant county courts. That public notification 

allowed anyone with a claim to the property to document that interest and thereby avoid losing 

his property right. Since the wife formally relinquished her rights in the property, final concords 
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prevented future actions on cui in vita writs and safeguarded the grantee against possible loss by 

a widow’s claim. Analysis of these enrollments supplements the evidence that property litigation 

provides for the decline of women’s property rights. 
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Property litigation involving women declined both at a faster rate and to a greater degree 

than property litigation involving men only. Chart 8.a shows the decline in volume of both kinds 

of litigation; chart 8.b indicates the general trends of the decline a bit more smoothly.8 The 

similarity between the trend lines demonstrates the overall effects that changes after the Black 

Death had on property litigation in general. All property litigation, whether involving women or 

not, declined substantially throughout the late fourteenth and fifteenth centuries after a nominal 

increase through the early 1370s. That general increase might reflect the reemergence of 

‘normal’ levels of litigation after the disruption that the plague caused and that had held down 

the levels of litigation in the common law courts in the immediate aftermath.9  

Women continued to have a presence at common law, although their involvement in 

common law litigation concerning real property declined significantly. Until the mid-fifteenth 

century litigation that involved women remained higher than litigation that involved only men. 

The difference between the two lines in each chart indicates the extent to which cases involving 

women remained a majority of real property litigation until the 1440s. Between 1352 and 1382 

litigation involving women averaged 40% higher than litigation involving only men. By the mid-

fifteenth century that difference had disappeared. Although overall property litigation shows a 

remarkably similar trend, therefore, the decline affected women’s property more than men’s. 

The continued involvement of women, however, is slightly deceptive. The vast majority 

of women involved were the wives of male litigants, either claimants or tenants. Women 

certainly continued to inherit property, the trend toward eliminating women’s property rights 

notwithstanding. Fathers and other family members also continued to settle land on husbands and 

wives jointly at the time of the marriage. The litigation levels in chart 8.a, therefore, reflect the 

                                                            
8 The R2 value on the chart denotes the correlation between the actual volumes and the trend line. An R2 value of 1 
would be a perfect match; any value higher than .7 indicates strong correlation. 
9 Palmer, English Law in the Age of the Black Death, 3. 
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diminution but persistence of women’s property rights into the middle of the fifteenth century, 

despite efforts to limit land in women’s hands. Demographic chance would keep levels of 

litigation involving women higher than levels of litigation that involved only men. The former 

category requires only one female litigant, who almost always appeared as a wife. She was, 

however, only one-half of one side of the dispute. An equal distribution of property between men 

and women would have generated much more female involvement than the data present: women, 

as roughly half of society, should then have been half of litigants, a situation that would have 

made a woman’s presence in litigation nearly universal. That litigation involving only men 

overtook litigation involving both men and women after 1442 indicates a drastic reduction in the 

frequency of women’s property rights. 

 The inflection point that both graphs show in the 1370s corresponds to chancery’s 

enforcement of the use. Bean argued that neither the king’s council nor chancery had assumed 

regular jurisdiction of the enforcement of uses until at least 1402.10 Helmholz supposed that 

ecclesiastical courts had jurisdiction of uses during the last quarter of the fourteenth century.11 

He was prepared to concede only that chancery had taken full jurisdiction of uses by the middle 

of the fifteenth century.12 Barton suggested that chancery enforcement had begun in the late 

1370s or early 1380s.13 Palmer pushed the early enforcement in chancery or council to the early 

1370s, although enforcement in chancery remained ambiguous and limited.14 Feoffees 

sometimes appeared in chancery willingly, in circumstances in which they were unsure precisely 

what their obligations were, to seek official guidance. Uses had certainly become normal 

                                                            
10 Bean, 167-9. 
11 Richard Helmholz, “The Early Enforcement of Uses,” Columbia Law Review, Vol. 79, No. 8 (Dec., 1979), 1504-
5. 
12 Ibid., 1511-12. 
13 John L. Barton, “The Medieval Use,” Law Quarterly Review, 81 (1965), 342. 
14 Palmer, English Law in the Age of the Black Death, 130. 
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appearances in both the common law and ecclesiastical courts by the mid-1370s. Regardless of 

whether official enforcement was the jurisdiction of chancery, council, ecclesiastical courts or, as 

seems likely, some combination of them, the social pressures on feoffees to perform as instructed 

were, in most instances, probably sufficient and uses became increasingly common after the mid-

1370s. At precisely that same time property litigation in the court of common pleas, especially 

that litigation involving women, began a decline in volume from which it never recovered. 

 Other forms of tenure certainly survived in late medieval England. The use had not 

replaced them. Uses increased the control that a husband had of his property, but his interest was 

not the only interest involved in many grants. Brides’ fathers, for example, continued to settle 

property jointly on the newlywed couple.15 While some, and perhaps many, fathers would have 

accepted the empowered role of the husband within the marriage – they benefitted from that 

development themselves – many of them would probably still have wanted to see their daughters 

in a relatively secure position, through at least the end of the fourteenth century. The way in 

which their grants were formulated, therefore, undoubtedly resulted from pre-marital negotiation 

between at least the bride’s father and the groom.16  

Joint tenures, those in which the husband and wife both held the land, had offered since 

the beginning of the fourteenth century a plausible means to ensure that women received 

property. Joint tenures could have mitigated the increasing insecurity of dower right since the 

widow would hold the entirety of the joint estate after the death of her husband. Although the 

widow in such a scenario would have had some economic certainty, the situation would not have 

undermined the increased authority of the husband. In most circumstances the widow would 

                                                            
15 See chapter 4 at pages 98-100. 
16 For a broader discussion of pre-marital arrangements, although from the early fourteenth century, see Robert 
Palmer, “Contexts of Marriage in Medieval England: Evidence from the King's Court circa 1300” Speculum, Vol. 
59, No. 1 (Jan., 1984): 43-67, particularly beginning at page 46. 
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benefit more from dower from her husband’s lands than from the joint estate that her father had 

settled on the couple. Although a joint tenure could have provided the widow with some 

economic certainty, her husband still had the ability to limit what she stood to gain from his 

lands so that she would have remained mostly dependent on his provision for her economic 

situation or entirely dependent on the joint tenancy. A joint tenure saved her from destitution, but 

might not have supported the life to which she was accustomed. 

 Grants in fee tail gave the grantor significant control of the devolution of the land. A 

father might settle land not only on the newlywed couple themselves but also on their issue. The 

inclusion of issue in the grant had interesting effects. If the father granted to his daughter, her 

new husband and “to the issue of their bodies begotten,” he had established a grant that both 

somewhat secured the economic future of his daughter and her children and excluded a second 

wife from any dower right in the land. Dower right appended to land of which the husband had 

been seised during the marriage that the widow’s children by him, if she had any, could inherit. 

A grant in fee tail to the husband, wife and the heirs of their bodies begotten, therefore, was 

heritable only by the issue of the husband and wife together. If the wife died childless before her 

husband, he continued to hold the land by his own right for the remainder of his life. If he 

remarried and produced issue by his second marriage, however, the wording of the grant 

prevented that issue from inheriting the fee tail because inheritance of it was limited to issue of 

the first marriage. Since her issue could not inherit, therefore, the second wife could claim no 

dower right in the fee tail regardless of her husband’s right.17 Fees tail constructed in such a 

                                                            
17 Commentary in the yearbooks tends to disagree on dower from fees tail. In 1311 Sjt. Cantebrigge argued that “in 
no case where the tenements are given jointly (to the husband and first wife) will the (second) wife have dower.” 
This argument includes nothing about the inclusion of their issue in the wording of the grant itself. Y.B. Trin. 4 
Edw. 2, fo. 42, pl. 8, http://www.bu.edu/phpbin/lawyearbooks/display.php?id=2763. Similarly, for a case in 1312, 
the commentary notes that, “if it be found that the husband had only a fee tail the [second] wife will take naught [in 
dower].” The entry is unclear whether the fee tail was granted simply to the husband or to the husband and first wife 
jointly. The sense seems to be that it was a joint grant. Y.B. Hil. 5 Edw. 2, fo. 31, pl. 27, 
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manner protected any interest that the grantor had in the land, since that grantor retained a 

reversionary interest and the land returned to the grantor or his heirs when both spouses died 

without having produced issue together. The situation makes sense given that the father’s interest 

would have been mainly to establish something for his daughter and her children, but that he had 

no interest merely in enriching the husband and certainly none in the situation of a widowed 

second wife. 

 The use preserved the existing common law estates. The father’s grant in fee tail might 

have satisfied his desire to provide for his daughter and his grandchildren. Soon after the Black 

Death, however, the courts had allowed collusive arrangements by which a tenant in fee tail 

could convert the estate into a fee simple and thereby eliminate the grantor’s limitation.18 

Directions to feoffees to uses could essentially create an indestructible fee tail through 

instructions to them to hold to the beneficiary in fee tail. The beneficiary, in such a scenario, was 

in effect a tenant in fee tail but did not control the title to the land and thus could not convert that 

fee tail into a fee simple.  

Litigation concerning women’s property rights declined dramatically after the Black 

Death. That reduction coincides with an overall reduction in the reliance on real actions at 

common pleas. Some of the decline was the result of trespassory actions at common law that 

allowed claimants to test title at the lowest tier possible. Such actions gauged the reaction of a 

jury to the claim and thus indicated the value of proceeding with an actual claim for the land. 

Much of the reduction in the volume of litigation, however, was the result of a shift from 

                                                                                                                                                                                                
http://www.bu.edu/phpbin/lawyearbooks/display.php?id=3007. In 1311, however, Sjt. Hampton claimed that “some 
are of the opinion that where one gives a tenement to a husband and his wife and to the heirs of their bodies etc. (fee 
tail), that a second wife will have dower etc.” The commentary notes that Bereford CJCP “said privately (dit 
‘priuatim’) that she (plaintiff widow) would not gain the day.” Bereford asked, “where have you (Sjt. Friskeney (for 
P)) seen the second wife have dower in such a case at common law?, Nowhere I think.” Y.B. Pasch. 4 Edw. 2, fo. 
26, pl. 14, http://www.bu.edu/phpbin/lawyearbooks/display.php?id=2732.  
18 Palmer, English Law in the Age of the Black Death, 125. 
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common pleas to chancery as uses became more prevalent. Uses were essentially a male device. 

Although women certainly did benefit both directly and indirectly from uses, they typically did 

not receive actual control of the land. Through the latter fourteenth century and increasingly in 

the early fifteenth century, women’s control of land decreased along with the social strength of 

their property rights. The circumvention of dower right that the use enabled had established a 

trend to diminish women’s control of land. The involvement of women in litigation at common 

law concerning real property reflects that trend. By the mid-fifteenth century the majority of 

litigation for real property in common pleas involved only claims of men against other men. 

Women continued to hold some property – inheritance was bound to deliver some land into 

women’s hands regardless of attempts to limit it – but the proportion of the land to which women 

had a claim at common law had declined drastically from the mid-fourteenth century. 

 

Gendered distribution of property 

 The decline of women’s property rights was in contrast to both the preceding trend of the 

thirteenth and early fourteenth century and to the demographic trends immediately after the 

Black Death. Despite favorable circumstances for female inheritance, the amount of land that 

belonged only to women appears to have declined. The vast majority of litigation concerning 

women’s property right that continued to appear in the court of common pleas generally involved 

husbands and wives together either claiming or defending against claims. Although the 

distribution of litigants remained the same, the volume of litigation had diminished markedly. 

Had the use not circumvented women’s property rights as thoroughly as it appears to have done, 

the percentage of litigation involving women ought to have increased relative to the amount of 
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litigation that involved men. However figured, therefore, women’s property right had become 

less frequent in the later fourteenth and early fifteenth centuries. 

Demographic trends indicate that female inheritance ought to have increased in the later 

fourteenth century. Payling has argued that as many as half of landowners in the 1370s and 

1380s had no surviving sons to inherit when they died.19 Such a situation, which Payling referred 

to as a “crisis of male succession,” seems to indicate that female inheritance should have been 

higher in the later fourteenth century than it had been earlier.20 Marjorie McIntosh has similarly 

argued that male inheritance declined as a result of the Black Death.21 A decline in male 

inheritance, however, does not necessarily indicate that more women did inherit at common law. 

The use provides an alternative: women might increasingly have been the beneficiaries of a use 

rather than in direct control of land through common law inheritance. An increased frequency in 

the possibility of female inheritance might never have been realized.  

Payling assumes an increase in female inheritance because of a decrease in the number of 

decedents who would have left a male heir. He also argued that use of the fee tail did little to 

prevent female inheritance, because fees tail general were much more common than fees tail 

male, a trend that still emphasized the nuclear family. Had fees tail been increasingly established 

as fees tail male, the fee tail might have had a substantial effect on female inheritance. His 

analysis indicates that a preference for the general fee tail in fact should have advantaged direct 

female heirs to the disadvantage of collateral male heirs.22 The same would have been true for 

the fee simple: direct female heirs would have excluded collateral male heirs. Concern for tying 

                                                            
19 Payling, 54. Payling’s argument might explain part of the increase in litigation in the 1370s indicated in chart 8.a. 
The level of litigation involving only men, however, simultaneously increased. Part of the explanation for the higher 
levels of litigation involving women, therefore, is simply that overall litigation volume was higher during that term. 
20 Ibid. 
21 McIntosh, Autonomy and Community: The Royal Manor of Havering, 1250-1500, 172. 
22 Ibid., 70-71. 
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descent of land to the nuclear family, however, tended to increase the reliance on fees tail. 

Payling’s argument concerning fees tail probably holds true. Biancalana’s investigation of fees 

tail also indicates a preference for fees tail general rather than fees tail male.23 Grantors, 

particularly a father who granted to his daughter and her new husband, might well have been 

interested in ensuring that female issue of that marriage inherited the land rather than sons of a 

possible second marriage. A grant in fee tail general could easily have accomplished that goal, 

and the father’s interest in his daughter’s children at the expense of children of another of his 

son-in-law’s marriages would be a sensible motivation. Payling only shows, however, a potential 

for female inheritance, rather than an increase in the actual frequency with which women 

inherited. His argument, furthermore, focuses only on inheritance and does not sufficiently 

account for inter vivos grants, particularly those made in marriage arrangements that could have 

delivered land, in fee or in use, to a daughter and her husband jointly or to the husband alone. 

Certainly patriarchs would have remained interested in providing for members of the 

nuclear family rather than to enrich collateral males, but they likely made provisions for 

daughters through uses instead of simply allowing those daughters to inherit. Levels of female 

inheritance that are lower than expected based on the demographic trends do not indicate that 

men suddenly no longer cared for their daughters. They simply provided for them differently, 

and in the same way that they provided for male sons. Inheritance in general, regardless of 

gender, became less common in the later fourteenth century than it had been before the Black 

Death. 

Payling barely mentions the use in his article. His analysis of the fee tail is relatively 

thorough, but he mentions the use only tangentially in connection with the fee tail as a possible 

means to disinherit female heirs if they had been so inclined or as a means of providing for 
                                                            
23 Biancalana, Fee Tail, 191. 
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younger children or selling land.24 Payling rightly dismissed McFarlane’s argument that men, in 

an attempt to preserve patrilineal descent, shifted lands away from daughters and toward 

collateral males.25 He seems to have accepted, however, that uses and fees tail would have been 

made for the purpose of disinheriting daughters. He further appears to have thought that the 

creation of a use was a relatively infrequent occurrence, undoubtedly because he was generally 

concerned with tenants-in-chief whose uses depended on permission from the king. Uses first 

proliferated a notch or two farther down the socio-economic scale. Throughout the fifteenth 

century, however, the use became increasingly popular.26 By the mid-fifteenth century the 

common law had begun to assume an “implied use” when an owner enfeoffed another without 

any compensation having been given. By 1484 statute allowed a beneficiary to pass good title 

against his own feoffees and by 1500 a serjeant at law asserted, seemingly off-hand, that the 

majority of the land in England was held in use.27 

If Payling is correct the levels of property litigation involving women ought to have 

increased. The evidence from the plea rolls displayed in charts 8.a and 8.b, however, do not bear 

out the assumption. Levels of real property litigation involving women did increase in the early 

1370s. That increase might reflect a greater number of female heirs, or it might reflect attempts 

to get property out of the hands of women. The level of litigation for real property actions 

involving only men, however, also increased simultaneously. Whatever advantage female heirs 

might have had appears to have been relatively slight. By the early 1380s, moreover, litigation 

                                                            
24 See, for example, Payling at 52, 53, 56, 58-9 and 63. 
25 Payling, 56. 
26 Popularity of the use is probably best demonstrated by the decline of real actions at common law, which itself 
reflects the shift of property litigation into chancery or the avoidance of litigation altogether. 
http://aalt.law.uh.edu/ELHOv/Actions.html.  
27 Baker, 287. Baker indicates that the Frowyk who made the comment was a serjeant at law. The date of the case in 
the yearbook (Y.B. Mich. 15 Hen. VII, fo. 13, pl. 1) is uncertain. Frowyk might still have been a serjeant or he might 
already have been chief justice of common pleas. His comment is actually that, at the time of the statute (either 1414 
or 1429, depending on which statute Frowyk meant), the majority of land in England was held in use. 
http://www.bu.edu/phpbin/lawyearbooks/display.php?id=21856 
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levels had declined to the same volume as the early 1360s. Again, any gains that women heirs 

might have experienced as a result of the dearth of sons appear to have been slight and transitory. 

None of this discounts Payling’s argument that there were fewer sons who inherited in the 1370s 

and 1380s. Less male inheritance simply need not have meant more female inheritance. Payling 

dealt adequately with fees tail, but generally ignored the effects of the use. If his argument about 

the ratio of female heirs to male heirs is correct, the effects of the use would actually have 

disadvantaged women even more than appears to have been the case, since they should have 

inherited at higher rates than in the earlier fourteenth century. Payling’s “crisis of male 

succession” should have expanded the volume of women’s property rights in the later fourteenth 

century. Daughters probably did benefit from uses, but in the process lost the property right that 

they would otherwise have claimed by virtue of depressed male inheritance. 

Marjorie McIntosh has also found that the frequency with which women controlled real 

property declined after the Black Death. Her analysis of the royal manor of Havering indicates 

that the average size of the holdings of widows, at least, had increased in the later fourteenth 

century.28 The percentage of holding that were in the hands of either widows or women who had 

never married increased a bit in the immediate aftermath of the plague. That percentage declined 

thereafter. The number of women who held land independently declined moderately by 1388-9, 

but much more drastically by 1405-6. By the mid-fifteenth century no women in Havering held 

land independently.29 

Mate has accepted increased female inheritance as a fact, although she also concluded 

that increased inheritance did not lead “to any transformation in women’s status.”30 The issue of 

                                                            
28 McIntosh, 172-3. 
29 Ibid., 173. 
30 Mate, Daughters, Wives and Widows after the Black Death, 81. 
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a transformation in women’s status has been addressed.31 Feoffees to uses could easily have been 

instructed to hold land to the use of a daughter when no son lived to succeed the father, but 

feoffees holding to the use of a daughter present a different situation than the daughter’s outright 

inheritance of the land. A father might have instructed the feoffees to transfer the land to his 

daughter’s husband, or to her husband’s feoffees, when she married or when the marriage had 

produced a child. Although the unmarried daughter might have had the benefit of the land in the 

form of revenues, she would not have controlled the land herself. The mere absence of sons to 

displace daughters from the inheritance in the later fourteenth century need not necessarily 

indicate that the daughters inherited, since they might only have been beneficiaries of the grant 

made to the feoffees.  

8.c Claimants in Common Pleas Litigation Involving Women
(Trinity Terms)
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31 See chapter 7. 
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8.d Tenants in Common Pleas Litigation Involving Women
(Trinity Terms)
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 Women did continue to control real property in the later fourteenth and fifteenth century. 

Including their appearance as wives along with their husbands, women appeared, on average, in 

the majority of property litigation. Figured as a percentage of litigants just in cases that involved 

women as either claimants or tenants, women, whether as wives or independent women, 

maintained relatively stable positions. Figures 8.c and 8.d show the demography of litigants 

involved in cases that concerned women’s property rights in common pleas.32 Independent 

women averaged 18% of claimants and tenants in all property litigation involving women 

throughout the century that followed the Black Death. Although they maintained their relative 

percentages, however, the dramatic decline among cases involving women at all, coupled with 

the overall decrease in the volume of property litigation, indicates that women had claim to less 

land by the mid fifteenth century. Because women were mostly involved in litigation as wives, 

moreover, these figures measure the potential to control property rather than actual control. 

Many of the cases in which wives appear might have been concerned with joint tenancies. Many 
                                                            
32 The cases considered in figures 8.c and 8.d are only those cases that involved women, alone or together with a 
husband, as either claimants or tenants. The figures do not, therefore, include cases in which all litigants were men. 
As with the other figures in this chapter, the cases under consideration are all real actions at common law, including 
covenant but excluding dower (the latter, obviously, handled separately in chapter 6). 
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of them might also be related to women’s inheritance. Some of them are the result of covenant 

cases that were the first step to clear title in advance of a final concord to eliminate the woman’s 

property right entirely. These figures are temporary depictions of property right. A woman’s 

appearance with her husband either to claim or to defend her inheritance or a joint tenancy is no 

indication that the couple did not subsequently alienate the land. 

 These trends affected all of society. In her investigation of Sussex Mate has examined the 

status of villein women as well as those in the higher segments to society. Widows had been 

entitled to freebench in lands held by customary – villein – tenure, which varied a bit from manor 

to manor. Freebench might be one-half of all of the land that her husband held, all of the land 

while the heir remained underage or only the land that her husband had inherited.33 During the 

course of the fourteenth century, although the portion remained legally the same, the actual 

amount of land that a villein widow stood to control seems to have diminished. Simultaneously, 

however, grants to the villein husband and wife jointly appear to have increased.34 Deathbed 

transfers allowed villein tenants to dispose of their land by verbal inter vivos grant immediately 

prior to death. Most of these transfers benefitted widows in the later fourteenth century.35 By the 

latter half of the fifteenth century, however, both grants to husband and wife jointly and deathbed 

transfers to the advantage of soon-to-be widows had declined substantially.36 These limitations 

severely undermined the security of villein widows, and left many of them dependent on the 

generosity of family members for maintenance in widowhood. Mate indicates that deathbed 

transfers could work either to the advantage or disadvantage of widows: a widow might have 

                                                            
33 Mate, Daughters, Wives and Widows after the Black Death, 83-4. 
34 Ibid., 84. 
35 Ibid., 85. 
36 Ibid., 87-9. 
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been enriched by a deathbed transfer or such a transfer might have reduced the amount of land to 

which she had access.37  

The situation, therefore, was roughly analogous to the way in which the use could benefit 

or disadvantage widows. The timeline that she suggests for the changes in customary holdings 

appears to lag the changes that affected freehold land. That the change happened more slowly 

among the lower orders, however, is less important than that it happened at all. Customary tenure 

had traditionally allocated a greater portion of the land to the widow. The villein heir could 

expect some contribution from his wife to augment the half of his father’s holding that he 

inherited. Despite an increase in the land market throughout the fourteenth century, rigidity of 

customary tenure forced a continuation of the traditional division of villein holdings into halves 

and thereby likely delayed adoption of the changes that were already affecting the upper orders 

of society. 

 Women benefitted from money more frequently than from land in the later fourteenth 

century. Maritagium appears to have undergone a shift to money in lieu of land from the 

beginning of the fourteenth century.38 Although she accepts that women probably inherited more 

often in the later fourteenth and fifteenth centuries, Mate argues that outside of boroughs, in 

which custom generally prevented the strict primogeniture the common law established 

elsewhere, women with brothers to inherit “rarely received real property.”39 Her argument here 

appears to be based on Erickson’s contention that daughters generally received a more generous 

portion of chattel wealth than their brothers, and that this phenomenon reflects an attempt to 

                                                            
37 Ibid., 89. 
38 For a more complete overview of the shift from the marriage portion in land to money see Biancalana, Fee Tail, 
153 and chapter 4 beginning at page 96. 
39 Mate, Daughters, Wives and Widows after the Black Death, 81. 
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balance the land that sons inherited with money for daughters.40 Increased amounts of chattel 

property, however, are different in kind from control of the source of wealth. Daughters might 

well have benefitted from greater amounts of money either inherited or given as marriage 

portions, but such payments would have done little to increase their independence, and the 

wealthy wife would have remained dependent on a provision that her husband made for her 

maintenance in widowhood. Limitations to the control of land, imposed either by father or 

husband, decreased women’s ability to establish themselves as economically independent 

widows.  

 Women’s participation in the London land market indicates a similar trend toward 

eliminating women’s property rights. Barbara Hanawalt has examined deeds enrolled in 

London’s Hustings court in the fourteenth and fifteenth centuries, which she categorized into five 

year increments, to determine the frequency with which women were involved in land 

transactions. The numbers might be cause for some hesitation. These enrollments, like those in 

the common law courts, are only a fraction of the actual transactions; some motivation was 

necessary for the transactions to be enrolled. They are, moreover, only concerned with the city of 

London itself, which was always something of a special case because of its size, importance and 

customs. The trends, therefore, might not be entirely representative of England overall. 

Hanawalt’s figures nevertheless present as complete a picture as is currently available of 

women’s participation in the London land market during these two centuries. That her evidence 

indicates a similar decrease in women’s property rights supports the broader argument here. 

 Hanawalt has shown that women’s participation in the London land market, both as 

wives together with their husbands and as single women, declined after the mid-fourteenth 

                                                            
40 Ibid.; Amy Louise Erickson, Women and Property in Early Modern England, (London and New York: Routledge, 
1993), 224. 
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century. The rate of participation of wives acting on their own, that is without their husbands, 

remained negligible throughout the fourteenth and fifteenth centuries. Husbands and wives 

acting together as grantors account for about one-third of all transactions. Their participation as 

grantors declined a bit during the second half of the fourteenth century and the first decades of 

the fifteenth century, but rose to a new high in the early 1470s. Husbands and wives as grantees, 

however, persistently declined after the 1370s.41 Hanawalt’s figures for husbands and wives as 

grantees average 27% for 1350-1394 and 17% for 1400-1444.42 Widows in London registered 

about 7% of all grants.43 The change among single females is also dramatic. Single females were 

seldom grantees in the London land market, but were grantors a bit more frequently. Their 

participation in the early fourteenth century ranged between 5% and 10% of the enrollments. 

After the 1360s, however, their participation was never higher than 3%, and in most instances 

was negligible or entirely absent.44  

The shift that Hanawalt’s evidence indicates is noteworthy in the context of the evidence 

from the plea rolls. Gauging participation in the London land market includes some inherent 

difficulties. Numerous factors undoubtedly affected the frequency with which women and men 

entered the land market either as grantors or grantees, together or individually. Personal 

circumstances certainly also played a role in that decision. The overall trend, however, does 

point to the same kind of change that the plea rolls present. Women, whether on their own or 

together with their husbands, appeared less frequently as grantors in the later fourteenth and the 

fifteenth centuries than they had during the first half of the fourteenth century. Husbands and 

                                                            
41 Hanawalt concludes that the frequency with which husbands and wives acted together as grantors declined from 
the beginning of the fourteenth century, The Wealth of Wives, 165. Her percentages from 1300 to 1374, however, are 
relatively stable. The decline between 1374 and 1384 might be negligible and is not far from the percentages in the 
first half of the century. After the mid-1380s the decline is undeniable.  
42 Ibid., 164. 
43 Ibid., 164-5. 
44 Ibid. 
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wives acting together to grant property remained more active divesting an inappropriate female 

right. An increasing percentage of the transactions that Hanawalt has traced included men acting 

alone both as grantees and as grantors during the fifteenth century.45 The impression, therefore, 

is that women became less active in the land market as a result of a decrease in the frequency of 

women’s property rights particularly after the 1370s. They continued to play a relatively active 

role as grantors together with their husbands. A wife would have acted together with her husband 

to grant land only when the land was hers, or at least hers jointly with him. The persistence of 

husbands and wives as grantors, therefore, supports the conclusion that women’s property rights 

were in decline: they were transferring her property out of their hands. Women alone or together 

with a husband received less often but when they did receive they tended to divest. 

Hanawalt herself seems to reach the same conclusion, although she does not venture a 

clear explanation for the trend. “Explanations for the increasing domination of men in the 

market,” she wrote, “remain speculative.”46 Were the “increasing domination of men” limited to 

the London land market, Hanawalt’s reticence would be entirely justified. The variation in the 

numbers that she produced is relatively small for widows and unmarried women in the London 

land market; their participation was never more than 10% and significantly less for most of the 

fourteenth and fifteenth centuries.47 Fluctuation in the participation of husbands and wives acting 

together or men by themselves as either grantors or grantees is more significant, and the trend in 

their numbers certainly show a decreasing participation rate of women included as grantees. The 

variation from year to year, however, makes any clear trend difficult to see in London itself, and 

what trend is visible is too weak to form a solid determination. Economic factors certainly 

contributed to the rate at which both men and women sought either to accumulate or alienate real 

                                                            
45 Ibid., 164. 
46 Ibid., 165. 
47 Ibid., 164. 
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property, and the fluctuation in their participation rates undoubtedly depends on more than social 

attitudes toward women’s property rights. In the context of the broader trend in women’s 

property rights that the plea rolls provide, however, Hanawalt’s numbers reinforce the idea that, 

by the beginning of the fifteenth century, women’s property rights had become less frequent 

socially, notwithstanding continued legal protection. 

 Ecclesiastical courts also present compelling evidence supporting a diminution of 

women’s property rights throughout the fifteenth century. Helmholz has conducted a survey of 

married women’s wills in later medieval England and determined a trend that supports the 

timeline presented here. Helmholz’s argument concerns chattel property rather than real 

property, but the connections between the two trends bear some comparison. Helmholz’s 

analysis of the changes that he noted in the ecclesiastical courts’ treatment of women’s wills, 

moreover, is striking enough to be handled in some detail. 

 English ecclesiastical courts and the common law courts differed in opinion about 

whether a married woman could dispose of her personal property without her husband’s consent. 

The common law held that a married woman required her husband’s license to dispose of her 

chattels.48 Glanvill, Bracton and Fleta all argued that a husband ought to give his wife such 

license, but the question was a matter for the husband’s conscience.49 Canon law, however, had 

no such reservations about a wife’s right to dispose of her own property and prohibited the 

husband’s interference with his wife’s wishes in this matter.50 Some internal ambiguity 

remained, since, according to the common law’s interpretation of the situation, a married woman 

technically had no chattel property of her own: the common law considered all of the wife’s 

                                                            
48 Widows and unmarried women were legally allowed to dispose of their own personal property by will in their 
own right. Richard H. Helmholz, “Married Women’s Wills in Later Medieval England,” in Wife and Widow in 
Medieval England, ed. Sue Sheridan Walker (Ann Arbor: The University of Michigan Press, 1993), 165-6.  
49 Ibid., 166. 
50 Ibid.  
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property to be under the control of her husband during the marriage. Despite the legal 

technicalities, given the moral pressure of the church and the social attitudes that the legal texts 

reflected, many men probably thought it proper to allow their wives to dispose of what they 

probably thought of as “her” personal property by will. Michael Sheehan’s analysis of 

ecclesiastical court records indicates that, in the mid-fourteenth century, married women 

frequently did allocate personal property by will.51 Helmholz’s analysis of wills recorded in 

ecclesiastical courts shows that the courts continued to enforce wills made by married women 

throughout the fifteenth century.52 Although the common law tradition maintained that a married 

woman’s will required the license of her husband, the enforcement of wills was firmly in the 

hands of the ecclesiastical courts, which were not bound by common law expectations and 

apparently had no particular concern about whether the will had been made with the husband’s 

consent.53 

 In practice the common law position, despite the canonical rules, generally prevailed in 

fifteenth-century society. Helmholz has shown that in most instances husbands appear to have 

supported the wills of married women that appear in the sources.54 The frequency with which 

women, married and unmarried, made testamentary dispositions of chattel property, however, 

declined during the fifteenth century. Whereas Sheehan had found that about 28% of the total 

                                                            
51 Sheehan indicates that of the wills registered in the consistory court of Rochester in 1347, 18 percent had been 
made by certainly married women. Michael M. Sheehan, “The Influence of Canon Law on the Property Rights of 
Married Women in England,” Mediaeval Studies 25 (1963), 122. 
52 Helmholz, “Married Women’s Wills in Later Medieval England,” 167. 
53 Helmholz argues that the ecclesiastical courts might well have simply assumed that the husband had given 
consent. With only two cases that he notes were possible exceptions, however, the courts also do not seem to have 
been interested to ask whether the husband had consented, “Married Women’s Wills in Later Medieval England,” 
166. The difference of opinion is reminiscent of the earlier divide between the common law and canon law positions 
on what constituted a binding marriage. In that contest, as in this, the common law had more stringent standards than 
canon law. Since the resolution of disputes concerning marriage was within the cognizance of the ecclesiastical 
courts, the canon law requirements for a binding marriage predominated. The same situation was probably the case 
with respect to the requirement of the husband’s license, and since the ecclesiastical courts enforced wills, it was 
probably their rule that prevailed in their courts. 
54 Ibid., 169. 
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wills (20 of 71) in 1347 had been made by women and 18% of the total (13 of those 20) were 

those of married women,55 Helmholz determined that by 1457 only 18% of the wills were 

women’s will and a mere 1.6% were those of married women. In Canterbury in 1477 only 12% 

were women’s wills and none were the wills of married women.56 The decline in the frequency 

of women’s wills, especially those of married women, was a social phenomenon rather than the 

result of legal doctrinal change. The church maintained its expectation that women, married and 

unmarried, could make valid wills in their own right, and the ecclesiastical courts were 

committed to enforcing those wills. In practice, however, married women generally appear to 

have made wills only with the support of their husbands, regardless of the church’s position on 

the matter.  

 Helmholz suggests, and dismisses, several possible reasons for the diminishing frequency 

of women’s wills in the fifteenth century. That an increasing “hard-heartedness of men” deprived 

wives of their right to dispose of personal property by will, he dismisses as “too simple.”57 

Substantive legal change also fails to account for the decline of women’s wills. In neither the 

canon law itself nor the attitudes of ecclesiastical lawyers toward women’s legal rights within 

their courts does Helmholz find any development in the later fourteenth or fifteenth centuries to 

explain the decline.58 He similarly cannot see any pressure from the common law to explain the 

phenomenon. At the end of the fifteenth century, Helmholz argues, an expansion of common law 

jurisdiction did affect the ecclesiastical courts, but that later encroachment cannot explain the 

beginning of the decline earlier in the fifteenth century.59 His analysis, therefore, dismisses both 

legal doctrinal change – whether substantive or procedural, ecclesiastical and common law – and 

                                                            
55 M.M. Sheehan, 122. 
56 Ibid. 
57 Ibid., 170-1. 
58 Ibid., 171. 
59 Ibid. 
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a general tendency to deprive women as a cause for the decreased frequency of women’s 

testamentary disposition of personal property. 

 Helmholz’s tentative solution is a change in the attitudes about women’s property rights 

in general. His explanation here certainly seems to expand the discussion beyond just personal, 

chattel property to include real property as well, although he does not make that inclusion 

explicit. He supposes, nevertheless, a “growing social acceptance of the view that married 

women had no separate property and that what personal property they did have would normally 

have been held in trust for them.”60 One of the developments that contributed to the acceptance 

of that view was greater testamentary freedom of men. In the thirteenth century men’s ability to 

bequeath chattels was legally limited: his wife was entitled to a third part, his children to another 

third part and only the remainder was his to bequeath as he chose. By the fifteenth century that 

restriction had disappeared.61 The expectation, therefore, that his wife was entitled to a third part 

had also fallen away; she no longer had any clear presumption of chattels that she herself could 

bequeath.62 The second development that contributed to the decline in the frequency of women’s 

wills was the use.  

“[W]hen trusts [uses] became the normal way for married women to hold property, it 
would have been widely assumed that it was natural for them to hold only such 
beneficial interests. That was simply the way most married women owned property. 
... This development worked, together with the establishment of men’s freedom of 
testation, to end what Sheehan found for the mid-fourteenth century: that is, a regime 
in which a meaningful number of married women continued to exercise the canonical 
power to make a testamentary disposition of their property.”63 

 

                                                            
60 Ibid., 172. 
61 Baker, 435-6. 
62 Helmholz, “Married Women’s Wills in Later Medieval England,” 173.  
63 Ibid., 174. 
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Helmholz’s analysis fits neatly together with the evidence from the court of common 

pleas and the causation suggested here. His conclusions were tentative primarily because the 

scope of his inquiry was relatively limited to women’s wills; he had no evidence for women’s 

property right in the late fourteenth and fifteenth century and simply suggested a plausible 

causation. In the context of declining litigation involving women as both claimants and tenants in 

common pleas throughout the fifteenth century, but especially in the first half, fewer wills made 

by women as a result of a change in social attitudes seems the most plausible explanation. The 

very same social expectations that reduced the amount of real property that women controlled 

likely contributed to a more general sense that a married woman, at least, should not and in 

practice did not control any property, whether real or chattel, other than, as Maitland phrased it, 

“the clothes upon her back.”64 Helmholz’s connection between the disposition of personal 

property and the use, moreover, is consequential. The use was concerned chiefly with real 

property, although the benefit that the widow had from it was monetary. Regardless of whether 

the use disadvantaged the widow in terms of the wealth that she derived from it, it did deprive 

her of clear property right defensible at common law in the land itself. The elimination of the 

property right, whatever effect it had on the widow financially, ultimately had an effect on the 

social attitude toward women and property right. That the reduction of women’s rights to real 

property extended so far as to reduce their independent control of personal property during the 

marriage reflects a strong social attitude indeed against women’s property rights in general.  

 

Final Concords 

Conveyances by final concords also indicate an ongoing emphasis to reduce the 

frequency of women’s property rights after the Black Death. The common law protected 
                                                            
64 Pollock and Maitland, Vol. 2, 430. 
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women’s property right so securely that women could divest themselves of that right only 

through final concord. The law treated conveyances performed by any other means as the actions 

of the husband alone, actions to which his wife could not object and by which she could not be 

bound. Because the court examined women privately before a final concord was completed and 

did so to establish her willingness to convey her right in the land, the final concords provide 

excellent evidence of women’s acceptance of the elimination of their property rights. 

 Even by the early thirteenth century any litigiousness in the arrangement had become 

fictitious; initiation of litigation was merely a means to secure the acknowledgement of the court. 

The grantee bought the writ and, when the parties appeared in court, rendered payment for the 

king’s license for the concord. What was otherwise a cumbersome device to convey land had two 

great advantages over any other means of transfer: incontrovertible evidence of the transaction 

was enrolled in the common law court’s records and the settlement barred any further challenges 

to the control of the land.65 Final concords were more secure than enfeoffments enrolled on the 

close rolls and were therefore worth what was by the fourteenth century a relatively moderate 

sum for the writ and license. Certainly the security more than offset the cost involved.  

They were, moreover, necessary to eliminate a wife’s property right in the land thereby 

conveyed. The common law maintained its commitment to the protection of the wife’s property 

rights throughout the fourteenth and fifteenth century, notwithstanding the social attitudes. When 

the arrangement was settled the justices personally examined the wife to ensure that she entered 

into the agreement willingly and that she understood the ramifications of her agreement.66 Other 

                                                            
65 Initially interested parties could either bring an action or endorse a claim on the fine itself to avoid being entirely 
barred, but the final concord was as secure an arrangement as could be had. After the statute of non-claims in 1360, 
prospective claimants who had not registered a claim were no longer banned from bringing suit. Nevertheless final 
concords remained the most secure means of conveyance and the only means by which a woman could relinquish 
her property right in the land. For a more detailed overview see Pollock and Maitland, Vol. 2, 94-105; Cf. 
Biancalana, The Fee Tail, 167-8. 
66 Pollock and Maitland, Vol. 2, 102. 
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forms of the husband’s alienation were always subject to the widow’s claim after he died: she 

had access to the writ cui in vita precisely to challenge grants that her husband had made during 

the marriage that she could not contradict. The final concord, however, because she was a willing 

party to it, completely conveyed her right in the land and eliminated any future claim of hers. 

Final concords were universally useful tools to convey property, and unique as mechanisms to 

eliminate women’s property rights. The device was not intrinsically hostile to women’s property 

rights, since they actually empowered women to alienate their rights when doing so seemed 

advantageous. Throughout the fourteenth century, however, they remained particularly useful for 

the exact purpose of eliminating women’s property claims. Final concords enrolled in the court 

of common pleas should therefore reflect the frequency with which women were involved in 

either granting or receiving property. 

8.e Common Pleas Final Concords - Grantees
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8.f Common Pleas Final Concords - Grantors
(Trinity Terms)
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 Both figures 8.e and 8.f show a general decline in final concords enrolled in the court of 

common pleas after the 1370s. That trend aligns with the overall decline of property litigation 

shown in figures 8.a and 8.b above. The levels of all land litigation increased a bit between 1352 

and 1372 before they began to decrease throughout the remainder of the fourteenth century and 

into the fifteenth century. Again the growing popularity of the use probably explains the decrease 

in final concords.67 Throughout these ten terms, moreover, independent women – unmarried or 

widowed women – account for a very small portion of the total volume. In no term were more 

than three women involved either as grantors or grantees of land without the involvement of a 

husband. Only one independent woman appeared as a grantee in the fifteenth century. 

                                                            
67 Biancalana has conducted a study of final concords in several counties for most of the fourteenth and fifteenth 
centuries and suggested the use as a plausible cause. His examination has shown four periods of decline: 1351-60, 
1371-90, 1411-20 and 1451-60. He attributes the two periods of decline in the fourteenth century to the use, The Fee 
Tail, 165-8.  
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 The striking trend is the decreasing involvement of wives as grantees. Wives as grantees 

along with their husbands decreased steadily from 1352, when husbands and wives together were 

about one-third of all grantees, until they ceased to appear after 1382. That decline indicates a 

concerted effort to avoid settling land on women, either alone or together with a husband, after 

the Black Death. The trend to increase the amount of land in women’s hands that had prevailed 

from the late thirteenth century reversed substantially in the later fourteenth century. By the 

beginning of the fifteenth century and continuing thereafter, nearly all grantees in final concords 

were men alone.  

 To the extent that a woman had property rights at some time during her life, she was 

more likely to divest herself of that right than to accumulate more by final concord. Wives were 

much more involved as grantors of property than they were as grantees. Daughters certainly 

continued to inherit property in the absence of sons. Even if they attempted to limit the amount 

of property that women controlled, men would still often have preferred to see a daughter inherit 

than a more distant male relative. Payling’s analysis of fees tail considered above indicated that 

fees tail male were not as prevalent as had previously been thought and were less common than 

fees tail general.68 Women no doubt continued to inherit with some frequency despite the trend 

to limit land in women’s hands. When women did have property rights, however, they appear to 

have divested themselves of that right during the marriage much more frequently than they 

accumulated property rights. Coupled with the dominance of men as grantees, in fact, the 

persistence of wives and husbands appearing together as grantors actually shows the shift of 

property from men and women – either as joint tenancies or as the inheritance of women – to 

men alone. Final concords, moreover, probably only account for a relatively small portion of the 

overall volume of conveyances. They also demonstrate women’s active participation in the 
                                                            
68 See above at note 16. Biancalana proffers a similar conclusion, The Fee Tail, 160-94. 
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process of eliminating women’s property rights. The husband could not force his wife to agree to 

the conveyance; the court ensured that she willingly agreed to the concord. That women appear 

so often as grantor wives indicates that they themselves supported the broader social goal of 

concentrating the control of property in the hands of the head of the family. 

 

Conclusion 

 Women’s property rights in general declined during the century that followed the Black 

Death, and especially during the beginning of the fifteenth century. The genesis of that decline 

was in the effort, in the later fourteenth century to circumvent dower right. The way in which the 

use allowed men to avoid dower right shifted the balance of power within the family decidedly in 

favor of the husband. That shift in turn generated a more acute social concern with the regulation 

and control of women. A wife no longer enjoyed absolute property rights to ensure her 

maintenance during widowhood, but had to rely instead on the provision that her husband made 

for her before his death. The pre-existing common law tenet that, during the marriage, the 

husband controlled both his property and that of his wife, whether real or personal, came more 

fully to the fore as the use became more popular. Control of property was the means to govern 

the family more effectively. 

The common law itself, however, never became hostile to the idea of women’s property 

rights. The way in which those rights were pursued and defended remained markedly patriarchal 

in the sense that the wife’s right was the husband’s right during their marriage. Wives could still, 

and certainly did, defend their own rights when their husbands defaulted, and the courts appear 

never to have questioned the propriety of a wife’s ability to pursue her right on her own when 

necessary. With respect to the substance of the law, the common law treated the property rights 
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of men and women equally. As the fifteenth century progressed, however, the frequency with 

which women’s property rights appear to have been a topic of litigation persistently declined. As 

society embraced the new patterns of landholding and the new social expectations that 

accompanied them, women’s property rights became increasingly insecure. Women more 

frequently had a beneficial interest in land held in use rather than clear property right. The 

beneficial interest certainly continued to deliver wealth into women’s hands. The economic 

effects on women were probably not as significant as the social effects. The goal, whether for the 

reduction of dower in the mid-fourteenth century or for the elimination of women’s property 

rights more generally in the early fifteenth century, had never been explicitly to impoverish 

women. The goal had been, and continued to be, to empower the husband and to give him greater 

control of the familial resources so that he could more effectively govern his family.  

  

 

 



 

 

285

9. Conclusion 

 The governmental and social reaction to the Black Death fundamentally weakened the 

social strength of women’s property rights. To address the demographic crisis the government 

encouraged and enforced a strengthening of governance at all levels of society. The goal was to 

preserve traditional society, but the effect was to alter society and to produce a new form of late 

medieval English patriarchy. Women’s property rights had been strengthening both at common 

law and in society contemporaneously with men’s from the late twelfth century into the mid-

fourteenth century. The common law exhibited no significant gender tensions. After the Black 

Death, however, the trend to reinforce women’s property rights changed dramatically. Socially 

women’s property rights weakened. The law continued to protect them as before, but both men 

and women accepted a new familial hierarchy in which the patriarch’s control of property had 

increased and his wife and children became increasingly subordinate. To complement the 

empowerment of the patriarch, women’s property rights were avoided or eliminated. 

 The common law, during the first legal system, vigorously protected women’s property 

rights. Property right itself had developed from the feudal relationship in which control of the 

land was incidental to the relationship between lord and man and the ‘price’ the lord paid for his 

man’s services. The lord also had an obligation to provide for the widow and heir of his tenant. 

That responsibility had been enforced by the lord’s own feudal court, the assembly of tenants 

who each maintained an individual, personal relationship with the lord. The way in which the 

lord treated each of those tenants and their families, therefore, was a concern for all of them. The 

common law’s systematic intervention into that relationship, however, solidified what had been 

norms into rules of law that generated a relationship between a person and the land created and 

regulated by the state: property right. Because those rights derived from obligations that resulted 
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from the feudal relationship, however, they tended to overlap. The tenant had a clear claim to 

possess the land, but the lord had a similarly clear claim to the feudal incidents. Wives and heirs, 

moreover, had their own claims to the land that derived from the lord’s responsibility to provide 

for his tenant’s widow and heir but had transformed into property rights that encumbered the 

tenement. The common law, as it developed between the late twelfth and early thirteenth 

century, protected all of those competing rights. 

 Women’s property rights were, as were women themselves, generally subordinate to 

men, but the common law did not exhibit tensions based on gender. As a child the woman was 

dependent on her father or male guardian who controlled not only her but her property right as 

well. Most women would have transitioned from the control of her father or guardian to the 

control of her husband. Although the common law recognized and protected the property right of 

the wife, control of land passed to her husband at marriage. She was ‘under the rod and in the 

power’ of her husband, and her property right became his property right. She was legally a 

femme covert – a ‘covered woman’ whose public persona had become subsumed within her 

husband’s. That dynamic notwithstanding, the common law continued to recognize the property 

right inherent in the wife. Her husband could alienate her inheritance or even the dower that he 

had nominated for her when they married, but she could recover the property after his death. Her 

right was his to pursue and defend, but the common law admitted her in her own right when her 

husband defaulted and jeopardized her property rights. She could only divest herself fully of her 

rights by surrendering them through a final concord, for which she was examined privately by 

the justices to ensure that she understood and willingly agreed to the divestiture. The balance of 

power within the family was unequal, but the wife maintained robust rights that the law protected 

even against the actions of her husband who was, in the vocabulary of the period, her lord. 



 

 

287

The most obvious tension inherent in the common law during the first legal system was 

that between the grantor and grantee, both of whom were concerned with the nuclear family but 

from different perspectives. Grantors sought to control the terms of the grant as much as they 

could, while grantees were most interested in unrestricted control of the land either to keep or to 

alienate as they saw fit. From the late twelfth to the early fourteenth century, the common law 

generally enhanced the control that tenants had of the land. The authority of the lord dwindled, 

although the lord retained rights to the feudal incidents. Attempts by grantors to limit the 

grantee’s control of the land generally met with resistance.  

 The rights of lords, heirs and grantors also became stronger as the thirteenth century 

progressed. Conditional grants, those made “to X and the issue of his body begotten,” had been a 

mostly unsuccessful attempt to limit inheritance to the direct descendents of the grantee. The 

grantor clearly intended to restrict the descent of the land to lineal heirs and to prevent the 

grantee from alienating. At common law, however, as soon as issue was born, the condition of 

the grant was fulfilled and the grantee had a fee simple, which he could alienate at will to the 

detriment of his heir. De donis strengthened the condition of the grant. After 1285 the child of 

the original grantee seised in fee tail could recover the land if the grantee alienated. The courts 

nevertheless construed the statute to protect only the interests of the second generation. In 1312 

Bereford CJCP extended that protection to the third and fourth generations; the fourth generation 

thereafter had fee a simple. By the middle of the fourteenth century even that limitation had 

fallen away and the fee tail had become a perpetuity. Quia emptores eliminated subinfeudation 

and established the principle of substitution, by which tenants could no longer deprive lords of 

the feudal incidents by subinfeudation. Throughout the first half of the fourteenth century, 

therefore, the web of competing property rights was strong. Lords maintained their control of the 
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feudal incidents, grantors were able to limit the descent of land through a variety of provisions of 

remainder and reversionary interests expressed in the grants themselves and heirs were better 

assured inheritance. None of the developments created any gender-based tensions. The eldest son 

excluded both his sisters and brothers alike. Daughters, when they inherited, had as strong a 

property right as a male heir. 

 Dower right expanded dramatically during that same period. Dower had begun as an 

allocation that the lord made for his tenant’s widow to maintain her during her widowhood. As 

the tenant’s control of the land became a defined property right, that allocation became his to 

make as a dower provision nominated at the church door when the couple married from the lands 

that he held at the time of the marriage or, alternatively, from the lands of his father that he 

expected to inherit and that the father assented to be allocated as dower for the bride. The 

common law’s acceptance that, in lieu of nominated dower, the widow was deemed to have been 

endowed of a third part of the lands that her husband held at the time of the marriage reflected 

social expectations that a husband ought to provide security for his widow. Maitland commented 

that the obligation to provide dower was both a moral and legal requirement.1 Responsibility to 

render dower to the widow was the heir’s. Within the first quarter of the thirteenth century, the 

reissuance of Magna Carta expanded dower right to include a claim to all of the lands of which 

the husband was seised during the marriage. By the mid-thirteenth century the common law had 

also accepted a broader construction of what constituted a binding marriage. Since the 

ecclesiastical courts controlled marriage litigation, the requirements that they enforced – an 

exchange of words of present consent – came to define legitimate marriage. By 1307 widows 

were further empowered to reject their nominated dower in favor of their common law dower, 

 
1 Pollock and Maitland, Vol. 2, 418. 
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which generally exceeded nominated dower. The widow’s claim had become broad, clear and 

secure: she was entitled to a third part of all of the land of which her husband had been seised at 

any time during the marriage and to which her issue by him, if she had any, could succeed. 

Although she relied on an allocation from the heir, the common law protected her property right 

as forcefully as it had protected her husband’s. 

The expansion of dower right gave the widow a powerful interest. The way in which 

dower right accumulated meant that it could, in certain circumstances, overwhelm the entirety of 

the inheritance. The widow’s claim appended to lands that the husband had alienated. The 

breadth of the claim made purchasers liable for dower. The heir, if he had anything by descent, 

was bound to warrant the grant of his ancestor and compensate the purchaser for whatever loss 

he sustained by virtue of the widow’s claim. Litigation often served as a tool to bring all of the 

parties together officially – the widow, heir and purchaser – to negotiate an amicable settlement 

that satisfied the widow and protected value for purchasers. Ample opportunity existed, however, 

for the process to break down. Recalcitrant heirs could be obstinate indeed. Often the widow had 

remarried, thus the claim came from her and her new husband. Dower might therefore have 

merely augmented the fortunes of a new family rather than sustained the widow. Tensions 

between the widow, either alone or together with a new husband, and the heir could be disruptive 

and divisive. 

 The strength of those overlapping property rights influenced familial relations. The 

husband had control of his wife’s property during the marriage. The religious doctrine of one 

flesh contributed to the wife’s status as a femme covert at common law. He could not, however, 

eliminate her right. The courts admitted the wife to defend her own right if her husband failed to 

defend it vigorously himself. After his death she could recover the lands that he had alienated to 
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which she had claim, whether by inheritance, dower or joint tenancy with her husband. That 

ability to recover gave her a sense of security for the future: she was assured of her dower as 

long as she was not living in unreconciled adultery when her husband died. Heirs similarly had a 

sense of security with respect to lands held in fee tail. Blackstone commented that the knowledge 

that direct heirs could not be deprived of the fee tail made them rebellious.2 The common law’s 

persistent protection of competing property rights limited the authority of the husband and father 

through the mid-fourteenth century. 

 The governmental and social response to the demographic crisis that the Black Death 

produced transformed that balance of property rights. In response to expectations of widespread 

social disruption, the government of Edward III pulled the upper orders into greater cooperation 

with the state, facilitated and coerced the upper orders to stand to their obligations and coerced 

the lower orders to stand to their obligations.3 As a part of that overall effort, the common law 

courts ceased their scrutiny of conveyances. Men had long sought to manipulate the law to 

increase their control over the land, but the courts had previously prevented such collusive 

arrangements. As early as 1350 collusive conveyances and manipulation of the common law 

without the courts’ scrutiny had successfully allowed men to collapse fees tail into fees simple 

and thereby thwart the intentions of grantors. The use developed around the same time and 

through essentially the same kind of manipulation. The use separated seisin, thereafter held by 

feoffees at common law, from the beneficial enjoyment of the land, thereafter in the hands of the 

cestui que use, who occupied the land at the sufferance of the feoffees but remained the practical 

‘owner’ despite having nothing at common law. Much of the enforcement of uses happened 

socially, although by the 1370s chancery began to support officially the equitable interest of the 

 
2 Blackstone, Commentaries, 91. 
3 Palmer, English Law in the Age of the Black Death, 1. 
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cestui que use and stabilized the arrangement. The separation of legal title from actual possession 

that the use allowed circumvented the automatic property rights of the widow and heir because 

the husband was not himself seised of the land at common law; he had no seisin from which their 

claims could derive. The use gave men more complete control of their property and increased the 

ability to exploit the land as a source of liquid wealth. Such empowerment of the patriarch 

generated benefits that improved the financial situation of the entire family. The property rights 

of his wife and children became less secure for the future as his became more secure, but the 

benefits redounded to the entire family in the present. 

 Dower right was a primary target of the new arrangements. The way in which dower right 

had accumulated at common law had given the widow a substantial claim against the inheritance. 

When her husband transferred his lands into a use, however, the inheritance was technically 

gone. Lands of which the husband had been seised during the marriage nevertheless remained 

subject to dower claims. Even if his wife agreed not to press those rights, he had no way to 

prevent her future husband, if she married again after his death, from pressing her rights himself. 

The new husband’s vigorous pursuit of the widow’s dower rights could impoverish the heir and 

jeopardize the value of the lands that others had bought from the husband. Complex 

arrangements enabled the husband to disincentivize pursuit of his widow’s dower claims to lands 

that he had put into use but of which he had been seised during the marriage. These early 

arrangements included penalties that were suspended while those claims were dormant but 

became active if the widow or a new husband acted to recover dower from the heir, purchasers or 

the feoffees themselves. Men continued to make provisions for widows, and those provisions 

could be burdened with rents, reduced or eliminated entirely through instructions to the feoffees 

or performance bonds. Various configurations of rents and obligations, by themselves or in 



 

 

292

combination, could create sufficient penalties to devalue any lands that the widow or her new 

husband might recover in dower. As the result of such arrangements dower litigation declined 

immediately and significantly after the Black Death and continued to decline through the middle 

of the fifteenth century and beyond, by which point it had nearly disappeared as an action at 

common law. 

 The decline of the social importance of dower right affected relationships within the 

family and social attitudes toward women more generally. Empowerment of the husband to 

control his land more thoroughly complemented the government’s efforts to strengthen 

governance throughout society. As broader acceptance of the use reduced the social strength of 

dower right, wives came to depend more completely on provisions that husbands made through 

uses rather than to rely on common law dower. That change shifted the balance of power within 

the family decidedly in the husband’s favor. The heir similarly became increasingly dependent 

on the father’s allocation. Daughters and younger sons, however, were easily advantaged by the 

use. Having avoided common law inheritance and dower right, a father could more easily 

provide for younger sons or daughters whom the heir would have excluded. The balance of 

power throughout the entire family had therefore changed. Control of the land, and thereby 

control of the members of the family, became concentrated in the patriarch’s hands, and any 

allocation depended on his goodwill and affirmative decision. 

Both wives and children became decidedly more dependent on the patriarch. Evidence 

concerning ravishment litigation reflects the empowerment of men over female dependents. 

Ravishment litigation, which included claims surrounding a wife’s abduction or willful 

abandonment of her husband, increased dramatically in the second half of the fourteenth century. 

That change appears to have been deeply connected with the social situation, given the 
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enactment of the Statute of Rapes in 1382. That change in the law might not have had significant 

effects on the level of litigation itself, but does reflect the increasing strength of the patriarch – 

whether father husband or guardian – to initiate and prosecute the removal of a woman from the 

household, even with her consent.  

The didactic literature further reflects the changing conditions within the family. Late-

fourteenth-century society expected that wives and children should be dependent on the 

patriarch. The attitudes were not necessarily a new development, but they became more 

important because of the ability of the husband to control his property more completely. The use 

allowed husbands to allocate their property as they saw fit and to adjust that allocation based on 

the future actions of wives and children. The wills show a significant concern for the future 

decisions of wives and children and the extent to which both men and women sought to exert, 

even after death, some influence on the decisions of family members. Provisions that husbands 

made reflect the expectation that wives would remarry. Patriarchal control of property enabled 

men to make conditional provisions contingent on future events, and that kind of control gave 

men something of a life after death. Concern for the future, however, was not the preserve of 

men; women similarly exhibited a desire to affect the future actions of members of the family. 

The mechanism to control the distribution of property beyond the life of the owner, therefore, 

altered not only the relationships between members of the family but the mentality as well. The 

power that the use created made the pre-existing social attitudes about the subordination of wives 

and children more important. 

Simultaneously the government of Edward III expanded the scope of activities into which 

the state intervened. The English state became a government of inherent authority: a government 

that could and did intervene in every aspect of life. The use had empowered the husband but also 
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created an expectation that men would be more responsible for governance, both within the 

family and more broadly in society. Some aspects of the government’s intervention were 

primarily economic, and economic regulation stratified society and subordinated the lower orders 

to the upper orders more fully. The government issued the Ordinance and then Statute of 

Laborers to ensure that men worked and worked at traditional wages. Chancery developed new 

writs for actions at common law to regulate the quality of the work and to extend liabilities to 

include indirect and non-forcible injuries. Guilds increasingly regulated commercial activity 

within towns. The growth of direct and indirect governance in society empowered men generally 

and subordinated women as a group. Women had, of course, traditionally been subordinate to 

men in personal relationships: the daughter was subordinate to her father as the wife was to her 

husband. The increased economic regulation in society after the Black Death, however, was less 

personal and more a function of state authority than of familial authority. Economic regulation 

tended to subordinate women to non-familial males. Whether as servants or employees or as 

members of guilds or the wives of guild members, women laborers came increasingly to be 

governed by men who were not their husbands or fathers. Social stratification might also have 

engendered a desire among men within the lower strata of society to adopt the patriarchal 

attitudes prevalent among the upper orders as a means to reassert their own authority, which had 

been diminished by the economic regulation. The gendered divisions therefore flowed 

throughout society. 

All of the regulation reinforced new vertical social hierarchies and horizontal 

relationships between people on the same general socio-economic level. Although women 

generally became more subordinate to men, they simultaneously benefitted from any increased 

social position of their husbands. They adjusted to the new social conditions and found ways in 
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which to exert their own authority in a new context. The same didactic literature that stressed the 

authority of the husband also emphasized the wife’s control of children and servants. Even as the 

wife was expected to be more deferential to her husband, therefore, she occupied a position of 

greater authority in relation to children and servants. The same trend extended to society more 

broadly. As her husband’s social influence grew by virtue of his position with a guild, for 

example, or as a local government or church official, his wife’s social position increased. Pre-

existing attitudes about the subordination of women to men became more intense throughout 

society, and women adjusted to the new conditions. Those attitudes, moreover, extended broadly 

across society, from the upper orders to the lower orders, from the urban centers to the rural 

regions. The government’s concern to stabilize society, therefore, met with broad appeal.  

The empowerment of the patriarch appears to have undermined the social strength of 

women’s property right in general. The diminution of dower was effectively the first phase of a 

wider but unexpected process, undoubtedly because of the serious social concerns that dower had 

already created in the early fourteenth century. The preconditions seem to have been present for 

an effort to reduce the scope of dower claims; the Black Death provided the catalyst that allowed 

for the development of mechanisms to effect that change. Diminution of the strength of dower 

right, coupled with the empowerment of the husband, began to change perceptions of the 

propriety of land in women’s hands. The use had made control of land more flexible and 

increased the ability to exploit it as a source of liquid wealth. That enhanced control benefitted 

the entire family despite making both women and children more dependent on the goodwill of 

the husband. As the new situation became more entrenched in society, however, it began to 

appear proper. Evidence that wives continued to act as executors for their husbands estates, 

became feoffees to uses themselves and agreed to the final concords that eliminated their future 
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claims to land all indicates that they actually saw some benefit to relinquishing property right. 

Throughout the later fourteenth century and to the mid-fifteenth century, therefore, the strength 

of women’s property rights decreased significantly as the decline of property litigation involving 

women demonstrates. Even final concords served mostly to divest women of property right, 

almost never to convey property right to women.  

The power structure within the late medieval English family dramatically favored the 

husband. Although the intention of the government’s reaction to the Black Death had been to 

reinforce traditional governance, the result was the formation of much stronger governance 

structures, including the empowerment of the husband within the family and men in society at 

large. The new conditions created a distinctly different patriarchy, a late medieval patriarchy that 

was qualitatively different from that of the thirteenth and earlier fourteenth century. The first 

legal system – from 1176 to 1348 – featured strong protection for the property rights of wives 

and eldest sons that gave them some sense of future security. After 1348, however, those 

protections disappeared as the use allowed for the circumvention of both dower and inheritance 

rights. All members of the family thereafter were much more dependent on the husband to make 

arrangements for their future economic condition.  

The empowerment of the husband within the family mimicked the increased authority of the 

state, by then a government of inherent authority that could and did intervene in all aspects of 

society and used the law as a tool to shape society. The cumulative socio-legal changes injected 

gendered tension into the law and generated a different legal system after 1348.4 That new legal 

system lacked the clear protection of women’s property rights that had previously given them 

some security and independence. Thereafter women depended much more heavily on the 

 
4 http://aalt.law.uh.edu/Conceptualization/SecondLS.html.  
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provisions arranged according to the goodwill and beneficence of their husbands than on defined 

and secure property right at common law. 

 



 

Appendix: Error Cases 
 
Pomeroy v. Scrope 
 
First front membrane appear on 
http://aalt.law.uh.edu/H4/KB27no603/aKB27no603fronts/IMG_0089.htm  
First dorse membrane appears on 
http://aalt.law.uh.edu/H4/KB27no603/bKB27no603dorses/IMG_0304.htm  
 

 
Bryan/Pomeroy Relationships 

 
                   Guy de Bryan, sr.                                          James Chudleigh=Joan Pomeroy 
            ↓      (1309-1390) ↓                             ↓               (?-?)                    ↓ (?-?) 
Alice=Guy de Bryan, jr.  William de Bryan   Phillip de Bryan=(1386)2=Joan Chudleigh=3(1388)=Thomas Pomeroy 
        ↓ (1358-1386)          (>1358-1396)         (>1358-1388)                     (?-1428)                             (?-1425/6) 
____↓____________________________ 
↓                                                              ↓ 
Phillippa=(1396-9?)=Henry Scrope       Elizabeth =(1388)=Robert Lovell 
(1378-1407)              (1373-1415)        (1380-?)                   (?-?)  

 
Membrane heading: Still from the term of Saint Hilary                 W. Gascoigne 
The lord king sent to his beloved and faithful William Gascoigne and his companions justices 
[assigned] to [hold] pleas etc. his writ close in these words: 
 
Henry, by the grace of god king of England and France and lord of Ireland, to his beloved and 
faithful William Gascoigne and his companions, justices assigned to hold pleas before us, 
greetings. Because in the record and process and also in the rendering of judgment in a plea that 
was in our court before our justices of the bench by our writ between Thomas Pomeroy, knight, 
and Joan his wife, demandants, and Henry le Scrope, knight, and Phillippa his wife, now 
deceased as it is said, deforciants, concerning a third part of the manor of Puncknowle with 
appurtenances in which certain plea the aforementioned Phillippa who by the default that the 
abovesaid Henry late her husband made in that court was admitted to defend her right in this part 
as cousin and one heir of Guy de Bryan, knight, prayed aid of Robert son of John Lovell, knight, 
and Elizabeth his wife, cousin and another heir of the same Guy, by reason of the partition made 
between the same Phillippa and Elizabeth of the abovesaid manor allocated to the purpart of the 
said Phillippa allocated to the purpart of the other manors, lands and tenements allocated to the 
purpart of the aforementioned Elizabeth, which Robert and Elizabeth joined themselves to the 
aforementioned Phillippa in responding thereof, a manifest error intervened to the grave damage 
of the same Robert and Elizabeth, sister and heir of the aforementioned Phillippa as to the third 
part of the abovesaid manor and to the grave damage of the same Robert and Elizabeth as to the 
damages adjudicated against them in this part, as we have received from their complaint, we, 
wanting that error, if such was made, to be corrected and full and swift justice to be done to the 
abovesaid Robert and Elizabeth in this part, order to you that, if judgment has been rendered, 
then, the record and process abovesaid that for certain causes we lately made to come before us 
and that remains before us as it is said, we should make to be done further in this part what by 
right and according to the law and customs of our realm of England should be done. Tested me 
myself at Westminster on the eight day of March in the twelfth year of our reign. 
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The record and process of which mention was made in the abovesaid writ follows in these words: 
 
Essoins taken at Westminster in the second year of the reign of King Henry the fourth since the 
conquest. 
 
Dorset – Henry le Scrope, knight, against Thomas Pomeroy, knight, and Elizabeth his wife 
concerning a plea of dower: by John Mot into the octaves of Saint Michael. He pledged. 
Phillippa, wife of that Henry, concerning the same: by Adam More. He pledged. 
 
Pleas there before the same justices of the lord king from the term of Saint Michael in the third 
year of the reign of the abovesaid king.                    Membrane cvi 
 
Dorset – Thomas Pomeroy, knight, and Joan his wife by Thomas Nythewey, their attorney, claim 
against Henry le Scrope, knight, and Phillippa his wife a third part of the manor of Puncknowle 
with appurtenances as the dower of the same Joan from the endowment of Phillip Bryan late her 
husband etc. 
And the abovesaid Henry and Phillippa by Thomas Frome, their attorney, come and seek thereof 
the view etc. 
And the abovesaid Thomas and Joan say that the abovesaid Henry and Phillippa ought not have 
the view of the abovesaid manor with appurtenances whereof etc. Because they say that the 
abovesaid Phillip late the husband of the same Joan from whose endowment etc. died seised of 
the abovesaid manor with appurtenances whereof etc. in his demesne as of fee. And this they are 
prepared to verify wherefore they seek judgment if the abovesaid Henry and Phillippa ought to 
have the view of the abovesaid manor with appurtenances etc. 
And the abovesaid Henry and Phillippa say that they ought not to be repelled from having the 
view of the abovesaid manor with appurtenances by anything alleged, because they say that the 
abovesaid Phillip late the husband of the abovesaid Joan from whose endowment etc. did not die 
seised of the abovesaid manor with appurtenances in his demesne as of fee as the abovesaid 
Henry and Phillippa allege above. And on this they put themselves on the countryside. And the 
abovesaid Thomas and Joan similarly. Therefore it is ordered to the sheriff that he make to come 
here on the octaves of Saint Hilary, by prayer of the demandants, twelve etc., by whom etc., and 
who to neither etc., to recognize etc., because both etc. 
 
Afterward the process continued thereof between the abovesaid parties by the jury thereof 
between them put in respite here until the octaves of Saint Michael in the fifth year of the reign 
of the now lord king unless the justices of the lord king assigned to take the assizes by the form 
of the statute etc. in the abovesaid county before Monday next after the feast of Saint Margaret 
the virgin last past should come to Dorchester. 
And now here at this day come the abovesaid Thomas and Joan by their abovesaid attorney. And 
the aforementioned justices [assigned] to [take] the assizes before whom etc. sent here their 
record in these words: 
Afterward on the day and at the place contained within before William Brenchesle and William 
Wakefield, justices of the lord king assigned to take the assizes by the form of the statute in the 
abovesaid county of Dorset etc., come Thomas Pomeroy, named within, in his proper person and 
Joan, wife of the same Thomas, named within, by John Cole her attorney. And Henry le Scrope 
and Phillippa his wife, named within, solemnly exacted, do not come. Judgment: let the 
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abovesaid third part with appurtenances be taken into the hand of the lord king etc. And let the 
abovesaid Henry and Phillippa be summoned etc. that they be here on the morrow of all souls to 
hear their judgment thereof etc. 
 
Essoins taken before the same justices of the lord king from the term of Saint Hilary in the third 
year of the reign of the abovesaid king.                              Membrane ii 
 
Dorset – Thomas Frome, attorney of Henry le Scrope , knight, and Phillippa his wife against 
Thomas Pomeroy, knight, and Joan his wife concerning a plea of dower of land whereof a jury 
by John More: into the quindene of Easter. He pledged. 
 
Pleas there before the same justices of the lord king from the term of Easter in the abovesaid year 
of the reign of the abovesaid king.                             Membrane ccciiii 
 
Dorset – the jury between Thomas Pomeroy, knight, and Joan his wife, demandants, and Henry 
le Scrope, knight, and Phillippa his wife, tenants, concerning a plea of dower put in respite here 
until the octaves of holy Trinity by default of the jury because no one comes. Therefore [it is 
ordered] to the sheriff [that] he have [their] bodies etc. 
 
Pleas there before the same justices of the lord king from the term on Holy Trinity in the year 
said above of the abovesaid king.                                       Membrane i 
 
Dorset – The jury between Thomas Pomeroy, knight, and Joan his wife, demandants, and Henry 
le Scrope, knight, and Phillippa his wife concerning a plea of dower put in respite here until the 
octaves of Saint Michael unless the justices of the lord king assigned to take the assizes by the 
form of the statute in the abovesaid county of Dorset etc. before the Monday next before the feast 
of Saint James the apostle come at Dorchester for default of the jury because no one comes. 
Therefore [it is ordered] to the sheriff [that] he have [their] bodies etc. 
 
Pleas there before the same justices of the lord king from the term of Saint Michael in the fourth 
year of the reign of the abovesaid king.                                     Membrane ccvi 
 
Dorset – The jury between Thomas Pomeroy, knight, and Joan his wife, demandants, and Henry 
le Scrope, knight, and Phillippa his wife, concerning a plea of dower put in respite here until the 
octaves of Saint Hilary by prayer of the parties by default of the jury because no one comes. 
Therefore [it is ordered] to the sheriff [that] he have [their] bodies etc. 
 
Pleas there before the same justices of the lord king form the term of Saint Hilary in the 
abovesaid year of the reign of the abovesaid king.                         Membrane c 
 
Dorset – The jury between Thomas Pomeroy, knight, and Joan his wife, demandants, and Henry 
le Scrope, knight, and Phillippa his wife, tenants, concerning a plea of dower put in respite here 
until the quindene of Easter unless the justices of the lord king assigned to take the assizes by the 
form of the statute in the abovesaid county of Dorset etc. before the Monday next after the feast 
of Saint Matthew the apostle come at Dorchester for default of the jury because no one comes. 
Therefore [it is ordered] to the sheriff [that] he have [their] bodies etc. 
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Pleas there before the same justices of the lord king from the term of Easter in the year said 
above of the reign of the abovesaid king.                              Membrane ii 
 
Dorset – The jury between Thomas Pomeroy, knight and Joan his wife, demandants, and Henry 
le Scrope, knight and Phillippa his wife, tenants, concerning a plea of dower put in respite here 
until the octaves of Holy Trinity by default of the jury because no one comes etc. Therefore [it is 
ordered] to the sheriff [that] he have [their] bodies etc. 
 
Pleas there before the same justices of the lord king from the term of Holy Trinity in the year 
said above of the reign of the abovesaid king.                      Membrane lxxxxii 
 
Dorset – The jury between Thomas Pomeroy, knight, ad Joan his wife, demandants, and Henry le 
Scrope, knight, and Phillippa his wife, tenants, concerning a plea of dower put in respite here 
until the octaves of Saint Michael unless the justices of the lord king assigned to take the assize 
by the form of the statute in the abovesaid county of Dorset etc. before the Monday next after the 
feast of Saint Margaret the virgin come at Dorchester for default of the jury because no one 
comes. Therefore [it is ordered] to the sheriff [that] he have [their] bodies etc. 
 
Pleas there before the same justices of the lord king from the term of Saint Michael in the fifth 
year of the reign of the abovesaid king.                           Membrane ccclxxiii 
 
Dorset – Thomas Pomeroy, knight, and Joan his wife, by John Cole their attorney, presented 
themselves on the fourth day against Henry le Scrope, knight, and Phillippa his wife, concerning 
a plea of a third part of the manor of Punknowle with appurtenances that they claim as the dower 
of the same Joan from the endowment of Phillip Bryan late her husband against him and against 
Phillippa his wife. And they do not come. And both he and the abovesaid Phillippa previously 
made default here, to wit, on the octaves of Saint Michael next after. After which they formerly 
appeared here in court etc. such that then it was ordered to the sheriff that he should take the 
abovesaid third part into the hand of the lord king etc., and that he should summon the abovesaid 
Henry and Phillippa that they should be here on that day, to wit, on the morrow of all souls then 
next following, to hear their judgment thereof. And the sheriff now sends that he has taken etc., 
and that he summoned etc. And thereon the abovesaid Thomas and Joan seek that seisin of the 
abovesaid third part with appurtenances etc. be adjudicated to them by default etc. Thereon the 
abovesaid Phillippa comes here in court in her proper person and says that the abovesaid manor 
with appurtenances whereof etc., is her right wherefore since she comes before judgment etc., 
prepared to respond to the aforementioned Thomas and Joan thereof and seeks to defend her 
right she, by default of the abovesaid Henry her husband, should not be denied her right but that 
she be admitted to the defense of her right. And let her be admitted. And thereon the abovesaid 
Thomas and Joan claim against that Phillippa a third part of the abovesaid manor with 
appurtenances as the dower of that Joan from the endowment of the abovesaid Phillip late her 
husband etc. 
And the abovesaid Phillippa says that a certain Guy de Bryan, knight, was lately seised of the 
abovesaid manor with appurtenances whereof etc., and of other divers manors, lands and 
tenements with appurtenances in his demesne as of fee and of such an estate thereof he died 
seised, after whose death both the abovesaid manor with appurtenances whereof etc., and other 
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divers manors, lands and tenements whereof the same Guy died seised, descended to a certain 
Elizabeth and that Phillippa, being underage, as cousins and heirs of the abovesaid Guy, to wit, 
as daughters of Guy son of the abovesaid Guy de Bryan. And she says that the abovesaid Guy de 
Bryan on the day on which he died held in chief of the lord Richard late king of England the 
second since the conquest by which both the abovesaid manor with appurtenances and other 
lands and tenements whereof the abovesaid Guy died seised together with the bodies of that 
Elizabeth and Phillippa were seised into the hand of the lord Richard late king etc., between 
which certain Elizabeth and Phillippa partition was made in the chancery of the abovesaid lord 
Richard late king etc., both of the abovesaid manor with appurtenances whereof etc., and of other 
lands and tenements whereof the abovesaid Guy de Bryan died seised such that by partition 
thereof made between them the abovesaid manor with appurtenances whereof etc., along with 
other manors, lands and tenements was allocated to the purpart of that Phillippa in the allocation 
of other manors, lands and tenements allocated to the purpart of the abovesaid Elizabeth. And 
afterward the abovesaid Elizabeth took to husband a certain Robert son of John Lovell, knight, 
and thus she says that she holds the abovesaid manor with appurtenances whereof etc. in 
parcenry with the abovesaid Robert and Elizabeth in the abovesaid form without which certain 
Robert and Elizabeth that Phillippa says that she cannot answer the aforementioned Thomas and 
Joan thereof. And she prays aid of that Robert and Elizabeth. Let her have it etc. Therefore let 
that Robert and Elizabeth be summoned such that they be here on the octaves of Saint Hilary to 
respond to the aforementioned Thomas and Joan together with the abovesaid Phillippa 
concerning the abovesaid plea etc. The same day is given to the abovesaid parties here etc. And 
thereon the abovesaid Phillippa puts in her place John Bekwith or William Ryder or Thomas 
Frome concerning the abovesaid plea etc. 
At which day the abovesaid Robert and Elizabeth summoned etc., made their essoin concerning 
ill health against the abovesaid Thomas and Joan concerning the abovesaid plea. And let them 
have their day thereof by their essoin here until that day, to wit, the quindene of Easter then next 
following. The same day was given to both the abovesaid Thomas and Joan and the abovesaid 
Phillippa by her attorney here etc. 
And now here at this day come both the abovesaid Thomas and Joan by their abovesaid attorney 
and the abovesaid Phillippa by the abovesaid Thomas Frome, her attorney. And similarly the 
abovesaid Robert and Elizabeth by John Aldewyncle, their attorney, come and join themselves to 
the aforementioned Phillippa in responding etc. And thereon both the abovesaid Phillippa and the 
abovesaid Robert and Elizabeth who joined themselves to that Phillippa in responding say that 
the abovesaid Thomas Pomeroy and Joan ought not to have the dower of that Joan from the 
abovesaid manor with appurtenances whereof etc., from the endowment of the aforementioned 
Phillip late her husband because they say that the same Phillip late her husband etc., neither on 
the day that he and the abovesaid Joan were married nor at anytime thereafter, was seised of the 
abovesaid manor with appurtenances whereof etc., of such an estate that he could endow that 
Joan thereof. And thereon they put themselves on the countryside. And the abovesaid Thomas 
Pomeroy and Joan his wife similarly. Therefore it is ordered to the sheriff that he make to come 
here on the octaves of Holy Trinity twelve etc., by whom etc., and who to neither etc., to 
recognize etc., because both etc. 
Afterward there continued the process thereof between the abovesaid parties by jury thereof 
between them put in respite until that day, to wit, on the octaves of Saint Hilary in the sixth year 
of the reign of the now lord king. 
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And now here at that day come both the abovesaid Thomas Pomeroy and Joan his wife, by their 
abovesaid attorney, and the abovesaid Phillippa by her abovesaid attorney. And similarly the 
abovesaid Robert and Elizabeth by their abovesaid attorney come. And thereon the abovesaid 
Thomas and Joan his wife say that the same Thomas is now the sheriff of the abovesaid county 
and they ask that the writ on the abovesaid plea be directed to the coroners of the abovesaid 
county. And both the abovesaid Phillippa and the abovesaid Robert and Elizabeth who joined 
themselves etc., say that they cannot deny this. And the abovesaid jury is put in respite here until 
the quindene of Easter by default of the jury etc. Therefore [it is ordered] to the lord king’s 
coroners of the abovesaid county [that] they have the bodies etc. 
At which day come both the abovesaid Thomas Pomeroy and Joan his wife by their attorney and 
the abovesaid Phillippa by her abovesaid attorney. And similarly the abovesaid Robert and 
Elizabeth by their abovesaid attorney come. And the aforementioned coroners send that the writ 
arrived late etc. And the abovesaid jury is put in respite here until the octaves of Holy Trinity by 
default of the jury etc. because no one etc. Therefore [it is ordered] to the lord king’s coroners of 
the abovesaid county [that] they have the bodies etc. 
At which day come both the abovesaid Thomas Pomeroy and Joan his wife by their attorney and 
the abovesaid Phillippa by her abovesaid attorney. And similarly the abovesaid Robert and 
Elizabeth by their abovesaid attorney come. And the aforementioned coroners do not send the 
writ. Therefore the abovesaid jury is put in respite here until the octaves of Saint Michael by 
default of the jury etc., because no one etc. Therefore [it is ordered] to the lord king’s coroners of 
the abovesaid county [that] they have the bodies etc. 
At which day come both the abovesaid Thomas Pomeroy and Joan his wife by their attorney and 
the abovesaid Phillippa by her abovesaid attorney. And similarly the abovesaid Robert and 
Elizabeth by their abovesaid attorney come. And the aforementioned coroners do not send the 
writ. Therefore the abovesaid jury is put in respite here until the morrow of all souls by default of 
the jury etc. because no one etc. Therefore [it is ordered] to the lord king’s coroners of the 
abovesaid county [that] they have the bodies etc. 
At which day come both the abovesaid Thomas Pomeroy and Joan his wife by their attorney and 
the abovesaid Phillippa by her abovesaid attorney. And similarly the abovesaid Robert and 
Elizabeth by their abovesaid attorney come. And the aforementioned coroners do not send the 
writ. Therefore the abovesaid jury is put in respite here until the octaves of Saint Hilary by 
default of the jury etc., because no one etc. Therefore [it is ordered] to the lord king’s coroners of 
the abovesaid county [that] they have the bodies etc. 
Afterward there continued thereof the process between the abovesaid parties by the jury thereof 
between them put in respite here until that day, to wit, the octaves of Saint Michael in the eighth 
year of the reign of the now lord king unless the justices of the lord king assigned to take the 
assizes by the form of the statute etc., in the abovesaid county should come to Dorchester before 
Monday next after the feast of Saint James the apostle last past. 
And now come the abovesaid Thomas Pomeroy and Joan his wife by their abovesaid attorney. 
And the aforementioned justices [assigned to take] the assizes before whom etc. sent here their 
record in these words: 
Afterward on the day and at the place contained within before William Haukeford and William 
Skrene, justices of the lord king assigned to take the assizes by the form of the statute in the 
county of Dorset etc., come both Thomas Pomeroy, knight, and Joan his wife, named within, by 
their attorney contained within, and Phillippa wife of Henry le Scrope, knight, named within, 
who, by the default of that Henry is admitted to the defense of her right by Thomas Frome her 
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attorney. And similarly Robert son of John Lovell, knight, and Elizabeth, his wife, named within, 
who joined themselves to the aforementioned Phillippa in responding by Thomas Frome their 
attorney come. And similarly the exacted jury comes, who, chosen, tried and sworn to tell the 
truth concerning the within contained matters, say on their oath that Phillip Bryan, named within, 
after the espousals celebrated between him and the abovesaid Joan, was seised of the abovesaid 
manor of Punknowle with appurtenances, whereof mention was made within, of such an estate 
that he was able to endow the abovesaid Joan. The jurors, asked if the abovesaid Phillip died 
seised of the abovesaid manor with appurtenances and how much time elapsed from the time of 
the death of that same Phillip, and how much the abovesaid manor with appurtenances is valued 
per year beyond reprisals according to the true value of the same, and what damages the 
abovesaid Thomas Pomeroy and Joan sustained by occasion of the detention of the dower of the 
same Joan from the abovesaid manor with appurtenances beyond the true value of the third part 
of that manor, say on their oaths that the abovesaid Phillip died seised of the abovesaid manor 
with appurtenances and further say that before that Phillip had anything in that manor with 
appurtenances, Guy de Bryan, knight named within, was seised of that manor with appurtenances 
in his demesne as of fee and thus seised of that manor with appurtenances gave and granted to 
the aforementioned Phillip to hold to himself and to the male heirs of his body saving thereof the 
reversion to that certain Guy de Bryan and his heirs for default of male heirs issuing from the 
body of that Phillip by virtue of whose gift the same Phillip was seised of that manor with 
appurtenances in his demesne as of fee tail and of such an estate thereof he died seised without 
male heir issuing of his body on the feast of Saint Luke the evangelist by seventeen years next 
before the feast of Saint Luke the evangelist last past. After whose death the abovesaid Guy de 
Bryan entered on the abovesaid manor as in his reversion and occupied that [manor] for three 
whole years from the abovesaid feast of Saint Luke the evangelist and further at the feast of Saint 
Luke to the end of the third year of those certain three years until the Wednesday next before the 
feast of the assumption of the blessed Mary then next following on which day the abovesaid Guy 
de Bryan died. After whose death the abovesaid manor with appurtenances was seised into the 
hand of the lord Richard late king of England the second after the conquest of whom the 
abovesaid Guy held in chief certain lands and tenements of the same lord Richard late king 
which certain manor with appurtenances both in the hands of that lord Richard late king etc., and 
in the hands of the now lord king by the occasion set forth above until the feast of Saint Gregory 
pope in the first year of the reign of the now lord king, on which day the abovesaid Henry le 
Scrope and Phillippa one heir and the abovesaid Robert son of John Lovell and Elizabeth another 
heir, cousins and heiresses of the abovesaid Guy de Bryan, to wit, daughters of Guy son of that 
Guy de Bryan, prosecuted against the now lord king to have livery of the abovesaid manor from 
the hands of the now lord king. They had it. And further they say that the abovesaid manor with 
appurtenances is valued per year beyond the reprisals according to the true value of the same 
beyond the advowson of the church of the same manor of twenty marks, whereof the value of the 
third part of that manor amount to six and a half marks, two shillings, two pence, one obol and a 
third part of one obol. And they say that the abovesaid Thomas Pomeroy and Joan sustained 
damages by occasion of the detention of the dower of that Joan from the abovesaid manor with 
appurtenances further to the true value of the third part of that manor to the value of ten marks. 
Therefore it is considered that the abovesaid Thomas Pomeroy and Joan recover their seisin 
against the abovesaid Henry le Scrope and Phillippa and Robert son of John Lovell and Elizabeth 
of the abovesaid third part of the abovesaid manor with appurtenances as is abovesaid not just 
their damages both by the value of the abovesaid third part of the abovesaid manor with 
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appurtenances but further to the true value of the third part of that manor that has amounts to 
eighty-five pounds, ten shillings and ten pence, and that Henry le Scrope and Phillippa and 
Robert son of John Lovell and Elizabeth in mercy etc. 
Afterward, to wit, on the twentieth day of April in the eighth year of the reign of the now lord 
king come the abovesaid Thomas Pomeroy and Joan by their abovesaid attorney and they seeks 
the writ of elegit to the sheriff of Somerset concerning the abovesaid damages. And it is 
conceded to them returnable here at the quindene of Holy Trinity etc. 
At which day the sheriff does not send the writ. Therefore [it is ordered to the sheriff] as before 
that he make to them return of the writ in the abovesaid form here on the octaves of Saint John 
the Baptist etc.  
 
Essoins taken there before the same justices of the lord king from the term of Saint Hilary in the 
fifth year of the reign of the abovesaid king.                           Membrane ii 
 
Dorset – Robert son of John Lovell, knight, of whom, together with Elizabeth his wife, Phillippa, 
wife of Henry le Scrope, knight, who by default of the same Henry is admitted here to the 
defense of her right, prayed aid against Thomas Pomeroy, knight, and Joan his wife concerning a 
plea of dower by Robert Rous: to the quindene of Easter. He pledged. 
And Elizabeth wife of that Robert, who similarly etc., concerning the same: by John Rys. He 
pledged. 
The same day is given to the aforementioned Phillippa by Thomas Frome her attorney here etc. 
 
Essoins taken there before the justices of the lord king from the term of Holy Trinity in the 
abovesaid year of the reign of the abovesaid king.                    Membrane i 
 
Dorset – Thomas Frome attorney of Phillippa wife of Henry le Scrope, knight, who by default of 
that Henry is admitted to the defense of her right, and Robert son of John Lovell, knight, and 
Elizabeth his wife, who joined themselves to the aforementioned Phillippa in responding against 
Thomas Pomeroy, knight, and Joan his wife concerning a plea of dower whereof a jury: by 
Adam Cat. 
 
John Bekwith, another attorney of the same Phillippa concerning the same: by John Ive. He 
pledged. 
William Ryder, another attorney of the same Phillippa concerning the same: by John. He 
pledged. 
John Aldewyncle, another attorney of the abovesaid Robert and Elizabeth concerning the same: 
by John Prat. He pledged. Into the octaves of Saint Michael 
The jury was exacted. And no one etc. Therefore [it is ordered] to the sheriff [that] he have the 
bodies of the jurors etc. 
 
Pleas there before the same justices of the lord king from the term of Saint Michael in the sixth 
year of the reign of the abovesaid king.                                 Membrane i 
 
Dorset – The jury between Thomas Pomeroy, knight, and Joan his wife, demandants, and 
Phillippa, wife of Henry le Scrope, who, by default of the same Henry, is admitted here to the 
defense of her right, and Robert son of John Lovell and Elizabeth his wife, who joined 
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themselves to the aforementioned Phillippa in responding concerning a plea of dower, is put in 
respite here until the morrow of all souls by default of the jury because no one comes. Therefore 
[it is ordered] to the sheriff [that] he have [their] bodies etc. 
 
At which day the parties come etc. And the sheriff does not send the writ. And the abovesaid jury 
is put in respite here until the octaves of Saint Hilary by default of the jury because no one 
comes. Therefore [it is ordered] to the sheriff [that] he have [their] bodies etc. 
 
Afterward at the suit of the abovesaid Robert son of John Lovell and Elizabeth his wife, sister 
and heir of the aforementioned Phillippa, asserting that in the record and process and also in the 
rendering of judgment as to the third part of the abovesaid manor and of the same Robert and 
Elizabeth as to the damages adjudicated against them in this part it was erred in divers ways and 
seeking a writ to warn the abovesaid Thomas Pomeroy and Joan his wife to hear the abovesaid 
record and process if etc., it is ordered to the sheriff that by good etc., he make known to the 
aforementioned Thomas and Joan that they be here before the lord king at this day, to wit, on the 
quindene of Saint Hilary wherever etc. to hear the abovesaid record and process if etc., and 
further etc. The same day was given to the aforementioned Robert and Elizabeth etc. 
 
At which day before the lord king at Westminster come the abovesaid Robert and Elizabeth by 
John Cheverell, their attorney. And the sheriff returns that he made known to the aforementioned 
Thomas and Joan to be here before the lord king at the aforementioned term wherever etc., to 
hear the abovesaid record and process if etc., and further etc., by John Godde and Ralph Tukke, 
good etc. Which certain Thomas and Joan on account of the warning made to them in this part by 
John Lopenford, their attorney, come. And thereon day is given to the abovesaid parties before 
the lord king on the day of Easter in three weeks wherever etc., to wit, to the abovesaid Robert 
and Elizabeth to assign the abovesaid errors. 
 
At which day before the lord king at Westminster come the abovesaid parties by their attorneys. 
And thereon day is given to them before the lord king to the octaves of Saint Michael wherever 
etc., to wit, to the abovesaid Robert and Elizabeth to assign the abovesaid errors. 
 
At which day before the lord king at Westminster come the abovesaid parties by their abovesaid 
attorneys. And thereon day is given to them before the lord king until the quindene of Easter 
wherever etc., to wit, to the abovesaid Robert and Elizabeth to assign the abovesaid errors. 
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Scos v. Symon 
 
First front membrane appears on 
http://aalt.law.uh.edu/H4/KB27no558/aKB27no558%20fronts/IMG_0045.htm  
First dorse membrane appears on 
http://aalt.law.uh.edu/H4/KB27no558/bKB27no558dorses/IMG_0275.htm 
 
 
Still from the term of Saint Michael                                  W. Clopton 
Devon – The lord king commands to his beloved and faithful William Thirnyng by his writ close 
in these words: Henry by the grace of God king of England and France and lord of Ireland to his 
diligent and faithful William Thirnyng greetings. Because in the record and process and also in 
the rendering of judgment in the plea that was lately before the justices of the bench of the lord 
Richard lately the king of England the second after the conquest by the writ of the same late king 
between William Scos of Lupridge and Rose his wife claimants and William Symon and Mabel 
his wife tenants of a third part of three furlongs of land with appurtenances in Horwoodsore a 
manifest error intervened to the grave damage of Peter son and heir of John Whitelegh whom 
William Scos of Colemore (which certain William Scos of Colemore vouched the abovesaid 
William Simon and Mabel vouched thereof to warrant against the abovesaid William Scos of 
Lupridge and Rose) vouched to warranty against the same William Scos of Lupridge and Rose as 
we have received from the complaint of the same Peter, we, wanting that error if such was made 
to be corrected and full and swift justice to be done to the abovesaid parties in this part, order to 
you that if judgment has been rendered thereof then you should send distinctly and openly the 
record and process of the abovesaid plea together with everything touching them to us under 
your seal, and this writ, such that we shall have them on the morrow of the ascension of the lord 
wherever we shall then be in England, so that, the abovesaid record and process having been 
inspected, we may make to be done further thereof for correction of that error what of right and 
according to the law and custom of our realm of England should be done. Tested me myself at 
Westminster on the twelfth day of May in the first year of our reign  
 The record and process whereof mention is made in the abovesaid writ follows in these words:  
 
Pleas at Westminster before Robert de Cherlton and his companions justices of the lord king of 
the bench of the term of Holy Trinity in the eighteenth year of the reign of king Richard the 
second –                 Membrane lxxviii 
 
Devon – It was ordered to the sheriff that he summon etc., William Symon and Mabel his wife 
that they be here on this day to wit on the octaves of Saint Michael to respond to William Scos of 
Lupridge and Rose his wife concerning a plea that they render to them a third part of two 
furlongs of land and thirty shillings-worth of rent with appurtenances in Horwoodsore as dower 
of the same Rose from the endowment of John Horwoodsore lately her husband etc., which they 
unjustly detain etc. And they do not come. And the sheriff now sends that the writ arrived too 
late etc. Therefore it is ordered by the justices to the sheriff as before that he summon them that 
they be here on the octaves of Saint Michael etc.  
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Essoins taken at Westminster before the same justices of the lord king of the bench from the term 
of Saint Michael in the year of the reign of the abovesaid king Richard said above.                                                 
Membrane IIII 
Devon – William Symon against William Scos de Lupridge and Rose his wife concerning a plea 
of dower: by Adam Scot. He pledged.  
Mabel wife of the same William Symon concerning the same: by Richard Prat, to the morrow of 
all souls. He pledged. 
 
Pleas there before the same justices of the lord king of the bench of the abovesaid term and year   
                                                 Membrane cclxvii  
 
Devon – William Scos of Lupridge and Rose his wife by John Fortescue their attorney seek 
against William Symon and Mabel his wife a third part of two furlongs of land and thirty 
shillings-worth of rent with appurtenances in Horwoodsore as dower of the same Rose from the 
endowment of John de Horwoodsore lately her husband etc. 
And the abovesaid William Symon and Mabel by Walter Roke their attorney come and vouch 
thereof to warranty William Scos of Colemore. Let her have him here on the octaves of Saint 
Hilary by prayer of the court and let him be summoned in the abovesaid county etc. 
 
Essoins taken at Westminster before the lord king’s justices of the bench from the term of Saint 
Hilary in the eighteenth year of the reign of the abovesaid King Richard. Membrane 2 
 
Devon – William Scos of Colemore whom William Symon and Mabel his wife vouched to 
warranty against William Scos of Lupridge and Rose his wife concerning a plea of dower: by 
Richard Roo. To the quindene of Easter. He pledged.  
The same day is given to the abovesaid William Symon and Mabel his wife by Walter Rook their 
attorney here etc. 
 
Pleas at Westminster before the lord king’s justices of the bench from the term of Easter in the 
year of the reign of the abovesaid King Richard said above.           Membrane ccccix 
 
Devon – William Scos of Lupridge and Rose his wife by John Fortescue their attorney seek 
against William Symon and Mabel his wife a third part of three furlongs of land with 
appurtenances in Horwoodsore as dower of the same Rose from the endowment of John 
Horewoodsore lately her husband. And the abovesaid William Symon and Mabel by Walter 
Roke their attorney formerly vouched to warranty William Scos of Colemore and who warrants 
them etc. And now comes the abovesaid William by Thomas Norreys his attorney by summons 
made to him in the same county and vouched further thereof to warranty Peter son and heir of 
John Withelegh. Let him be summoned in the same county etc. Let him have him here on the 
octaves of Saint Michael on the abovesaid plea by prayer of the court etc. At which day the 
sheriff does not send the writ. Therefore as before let Peter be summoned that he be here on the 
octaves of Saint Hilary by prayer of the demandant to warrant in the abovesaid form etc. 
 
Essoins taken at Westminster before William Thirnyng and his companions the lord king’s 
justices of the bench from the term of Saint Hilary in the nineteenth year of the reign of king 
Richard the second.             Membrane v 
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Devon – Peter son and heir of John Whytelegh whom William Scos of Colemore whom William 
Symon and Mabel his wife vouched to warranty against William Scos of Lupridge and Rose his 
wife concerning a plea of dower: by Adam Rote. To the quindene of Easter. He pledged. The 
same day is given to the aforementioned William and Mabel by [blank] their attorney here etc. 
 
Pleas at Westminster before the lord king’s justices of the bench from the term of Easter in the 
year of the reign of the abovesaid King Richard said above.    Membrane cxi 
 
Devon – William Scos of Lupridge and Rose his wife by John Fortescue their attorney seek 
against William Scos of Colemore whom William Symon and Mabel his wife vouched to 
warrant and who warrants them a third part of three furlongs of land with appurtenances in 
Horwoodsore as dower of the same Rose from the endowment of John Horwoodsore lately her 
husband etc. And the abovesaid William Scos of Colemore by Walter Rook their attorney came 
and formerly vouched thereof to warranty Peter son and heir of John Whytelegh who now comes 
by summons made to him in the abovesaid county by Thomas Norreys his attorney. And he 
freely warrant to him etc. And thereon the abovesaid William Scos of Lupridge and Rose his 
wife seek against the abovesaid Peter the abovesaid third part with appurtenances as dower of the 
same Rose from the endowment of the aforementioned John Horwoodsore lately her husband 
etc. And the abovesaid Peter says that the abovesaid William Scos of Lupridge and Rose ought 
not have dower of that Rose from the abovesaid tenements with appurtenances whereof etc., 
from the endowment of the aforementioned John Horwoodsore, because he says that the same 
Rose was never joined to the same John Horwoodsore in legitimate matrimony. And this he is 
prepared to verify where and whenever and as the court etc., wherefore he seeks judgment etc. – 
And the abovesaid William Scos of Lupridge and Rose say that the same Rose was married to 
the aforementioned John Horwoodsore at the door of the church of Harberton in the diocese of 
Exeter. And this they are prepared to verify where and whenever and as the court etc. And 
because the cognizance of this kind of case looks to the ecclesiastical forum it is ordered to 
Edward the bishop of Exeter that, those things that should be gathered having been gathered 
before him in this part, he inquire diligently the truth of the matter on the premises, and that 
which he shall have inquired he should make known here on the octaves of Holy Trinity by his 
letters patent and close etc. The same day is given to the parties here etc.  
 
At which day come the parties etc. And the bishop sends nothing. Therefore as before let there 
be made to him a mandate in the abovesaid form returnable here on the octaves of Saint Michael 
etc. The same day is given to the parties here etc.  
 
At which day come the parties etc. And the bishop sends nothing. Therefore as many times let 
there be made to a mandate in the abovesaid form returnable here on the octaves of Saint Hilary 
etc. The same day is given to the parties here etc.  
 
At which day come the parties etc. And the bishop sends nothing. Therefore as many times let 
there be made to a mandate in the abovesaid form returnable here on the quindene of Easter etc. 
The same day is given to the parties here etc.  
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At which day come the parties etc. And the bishop sends nothing. Therefore as many times let 
there be made to a mandate in the abovesaid form returnable here on the octaves of Saint 
Michael etc. The same day is given to the parties here etc.  
 
At which day come the parties etc. And the bishop sends nothing. Therefore as many times let 
there be made to a mandate in the abovesaid form here on the octaves of Saint Hilary etc. The 
same day is given to the parties here etc.  
 
At which day come the parties etc. And the abovesaid bishop sent here a certain inquest taken 
before him, by which the same bishop found that the abovesaid John Horwoodsore and Rose in 
the parish church of Ugborrough in the diocese of Exeter in the seventh year of the age of the 
same John Horwoodsore begun but not completed under the rite of nuptials underwent 
solemnization of matrimony by the custom of those who are marriageable and under matrimonial 
words but not under legitimate matrimony, the minor age of the same John being an impediment, 
they were joined, and the same John and Rose thus joined lived together until the same John’s 
thirteenth year of age beginning but not having ended, in which thirteenth year of his age the 
same John died and his life ended. And thereon day is given to the abovesaid parties here at the 
quindene of Easter in the state as now etc. At which day come the parties etc. And thereon day is 
given to them here on the Octaves of Holy Trinity in the state as now etc.  
At which day comes the abovesaid William Scos of Lupridge and Rose by their abovesaid 
attorney. And the abovesaid Peter, son and heir of John Whytelegh, on the fourth day solemnly 
exacted, does not come. And he has thereof day here until at this day as appears above. 
Judgment: let the abovesaid third part with appurtenances be taken into the hand of the lord king 
etc., and let the abovesaid Peter be summoned that he be here on the octaves of Saint Michael to 
hear thereof their judgment. 
At which day the sheriff does not send the writ. Therefore as before let him make thereof the 
return of the writ in the abovesaid form here on the morrow of All Soul’s etc. 
At which day the sheriff does not send the writ. Therefore as before let him make thereof the 
return of the writ in the abovesaid form here on the octaves of Saint Hilary etc. 
At which day come the abovesaid William Scos of Lupridge and Rose by their abovesaid 
attorney. And the abovesaid Peter on the fourth day solemnly exacted does not come. And the 
sheriff sends that he took etc., and that he summoned etc. Therefore it is considered that the 
abovesaid William Scos of Lupridge and Rose recover their seisin against the abovesaid William 
Symon and Mabel of the abovesaid third part with appurtenances, and that William Symon and 
Mabel have of the lands of the abovesaid William Scos of Colemore to the value of the certain 
third part with appurtenances, and that William Scos of Colemore have of the lands of the 
abovesaid Peter to the value of the certain third part with appurtenances by default etc., and that 
Peter be in mercy etc. And thereon the abovesaid William Scos and Rose seek a writ to the 
sheriff to inquire concerning the damages etc. And it is granted to them returnable here on the 
quindene of Easter etc.  
At which day come the abovesaid William Scos and Rose by their abovesaid attorney. And the 
sheriff does not send the writ. Therefore as before let him make return of the writ here on the 
morrow of Saint John the Baptist etc. 
Afterward, to wit, in this same term at the suit of the abovesaid Peter asserting that in the 
abovesaid record and process and also in the rendering of judgment it was erred in divers ways 
and seeking a writ to warn the abovesaid William Scos of Lupridge and Rose his wife to hear the 
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abovesaid record and process etc. It is ordered to the sheriff that by good etc., he make to be 
known to the aforementioned William Scos of Lupridge and Rose that they be before the lord 
king on the quindene of Saint Hilary wherever etc., to hear the abovesaid record and process if 
etc. The same day is given to the abovesaid Peter etc. 
At which day before the lord king at Westminster comes the abovesaid Peter by Thomas Crowe 
his attorney. And the sheriff returns the writ etc. late etc. Therefore as before it is ordered to the 
sheriff that by good etc. he make to be known to the aforementioned William Scos of Lupridge 
and Rose that they be before the lord king three weeks from Easter wherever etc., to hear the 
abovesaid record and process if etc., and further etc. The same day is given to the abovesaid 
Peter etc. 
At which day before the lord king at Westminster comes the abovesaid Peter by his abovesaid 
attorney. And the sheriff returns that he made to be known to the aforementioned William Scos 
of Lupridge and Rose to be before the lord king at the aforementioned term to hear the abovesaid 
record and process if etc., as the king’s writ required thereof by William Hampstede, William 
Lamelyan, Henry Frank and John Burlegh prudent etc. which certain William Scos of Lupridge 
and Rose according to the warning in this part made come by John Lepenford their attorney. And 
thereon day is given to the abovesaid parties before the lord king then on the quindene of Holy 
Trinity wherever etc., in the state as now, to wit, to the aforementioned Peter to assign the errors 
etc. 
 
At which day before the lord king at Westminster come the abovesaid parties by their abovesaid 
attorneys. And thereon day is given to them before the lord king until the octaves of Saint 
Michael wherever etc., in the state as before etc. to wit to the aforementioned Peter to assign the 
errors etc. 
 
At which day before the lord king at Westminster come the abovesaid parties by their abovesaid 
attorneys. And thereon day is given to the abovesaid parties before the lord king until the octaves 
of Saint Hilary wherever etc., in the state as before etc. to wit to the aforementioned Peter to 
assign the errors etc. 
 
At which day before the lord king at Westminster come the abovesaid parties by their abovesaid 
attorneys. And thereon day is given to them before the lord king until the quindene of Easter 
wherever etc., in the state as before etc. to wit to the aforementioned Peter to assign the errors 
etc. 
At which day before the lord king at Westminster come the abovesaid parties by their abovesaid 
attorneys. And thereon day is given to them before the lord king until the octaves of Holy Trinity 
wherever etc., in the state as before etc. to wit to the aforementioned Peter to assign the errors 
etc. 
 
At which day before the lord king at Westminster come the abovesaid parties by their abovesaid 
attorneys. And thereon day is given to them before the lord king until the octaves of Saint 
Michael wherever etc., in the state as before etc. to wit to the aforementioned Peter to assign the 
errors etc. 
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