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ABSTRACT 

Unilateral action is often perceived by scholars as an alternative to legislation. 

Presidents use executive orders and proclamations, also known as unilateral orders, before 

legislation has been introduced, passed, or enacted into law without the support or approval 

of Congress. As an alternative to legislation, presidents use them to adopt policy when 

Congress is unable to act and prevent legislation from advancing. However presidents can 

also use unilateral orders to propose new policy, endorse bills before Congress, and shift 

policy closer to them. In one way unilateral orders can be compared to the president’s other 

administrative tools he uses to convey his policy position to Congress in order to gain 

support. Presidents use their State of the Union Address, legislative proposals, messages and 

initiatives to introduce their policy to Congress. As bills progress through the legislative 

process presidents use messages, statements of administration, veto threats, and vetoes to 

express their position on content and passage. Once law has been enacted, presidents use 

signing statements and remarks to convey their approval, disapproval, and recommendations 

for change.  

Yet importantly, executive orders and proclamations effectuate the president’s 

legislative program through policy action. One test of whether the president achieves his 

goal is by Congress’s response. Although prior research has found that Congress rarely 

responds to executive orders, when it does, it is more likely to respond with support. A 

supportive response suggests not only that the legislative branch defers to the president but 

that a goal of unilateral action is legislative support. I propose that unilateral orders can play 

a strategic function as well as an administrative one when they are used in relation to the 
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legislative process. In an effort to obtain legislative support, presidents use unilateral orders 

as an incremental and interim step towards the successful passage of their program. 

Presidents use them to support the enactment of legislation and as needed, to act when 

faced with Congressional inaction, and to negate policy too distant from their preference. 

Yet the expectation is still that the president’s unilateral order is a stopgap measure and his 

goal is legislative support.    

In both scenarios, the president enhances his chances for response because his 

unilateral order relates to prior legislative action. The timing of unilateral action in relation to 

the legislative process influences the type and tone of Congress’s response. When the topic 

is still under discussion in committee and subcommittee hearings Congress may be more 

willing to accept the president’s direction in setting the agenda rather than when  unilateral 

orders are used to influence bills once the agenda has been established. The results of this 

research find that members of Congress are more likely to respond to the president’s 

unilateral order when it relates to prior legislative action. The timing of unilateral action is 

also important because Congress is more likely respond by enacting law when unilateral 

orders are used to influence bills on the legislative agenda. Congress is though more likely to 

support a unilateral order when it is introduced into the legislative process at the issue 

identification stage before bills have been introduced into committee. This research 

highlights the importance of the interrelationship between congressional and executive 

action in the legislative process highlighting how presidents strategically use executive orders 

and policy proclamations in the legislative process to achieve their policy goals. Unilateral 

orders may be effective tool in helping presidents get what they want but they are a stopgap 

measure on the road to legislation.   
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CHAPTER 1 

INTRODUCTION 

Under the Constitution Congress is vested with primary responsibility for the 

lawmaking process. The legislative process is participatory in nature with the president 

having the power under the Constitution to help set the agenda, veto bills after they are 

presented to him, and to execute the laws passed by Congress. The legislative process 

provides an opportunity for input and debate from members of Congress individually and 

collectively. The president’s administrative process is sometimes viewed as being an 

alternative to the legislative one (Light 1999; Nathan 1983).  Presidents are able to use their 

institutional tools including appointments, executive branch reorganization, agency creation, 

and unilateral orders to achieve their goals (Lewis 2003; Nathan 1983). Unilateral orders are 

used to execute routine duties and responsibilities as well as for establishing and 

implementing significant policy. Presidents issue on average one hundred unilateral orders 

annually consisting of a combination of executive orders and policy proclamations. Prior 

scholarship on executive orders demonstrates the significance of their use as one of the 

president’s important administrative tools (Morgan 1970). Research has shown that 

presidents are not wary of intruding into the legislative process issuing executive orders 

when members of Congress are gridlocked and to preempt legislation in favor of 

administrative action (Howell 2003). Scholars have also described how presidents use 

unilateral orders to carry out the will of Congress by implementing and executing law (Fisher 

1998; Shull 1997). Yet a systematic study of the relationship between unilateral orders and 

the legislative process is still lacking. This is due in part to the independence of the 

administrative and legislative processes which makes it difficult to draw parallels between 
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them. Presidents do not rely upon prior approval from Congress before taking unilateral 

action. Relying upon the Constitution or authority delegated by statute as a source of power, 

unilateral orders direct the actions of both the executive branch and private citizens. 

However, when both branches are pursuing policy on related issues, the president’s decision 

to act administratively can overlap Congress’s efforts in the legislative process. Although 

they are primarily an administrative tool, when they relate to topics in the legislative process, 

their effect is measured by Congress’s response. This approach allows scholars to transition 

from the study of unilateral orders as an administrative tool to incorporating them into the 

legislative policy continuum.  

Unilateral Orders and the President’s Strategy 

Rudalevige (2002, 159) observes that, “Legislative and executive strategies exist 

together in the presidential toolbox: each supplements the other”.  Both are useful in 

implementing the president’s program. The president’s unilateral order can serve as a 

formidable means of executive action because it is self-implementing and has the force of 

law. Unilateral orders are an administrative tool that enables presidents to “act alone” as well 

as to negotiate with Congress. Yet presidents must rely on legislative proposals and 

negotiations to insure their success with Congress. At one end, presidents risk conflict and at 

the other, they must be willing to compromise in order to gain their policy goals. The 

president’s unilateral order may notably resemble a command for executive branch action yet 

they are also used as a way of introducing the president’s policy in the legislative process 

when both branches are in pursuit of a policy solution.   

President Obama sought to fulfill his campaign promise to the electorate to close the 

base at Guantanamo Bay by using an executive order but was unable to adequately predict 

how Congress would respond. In 2007, Barack Obama promised that, “As president, I will 
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close Guantanamo, reject the Military Commissions Act, and adhere to the Geneva 

Conventions. Our Constitution and our Uniform Code of Military Justice provide a 

framework for dealing with the terrorists.” 1 Immediately after his inauguration, the newly 

elected president issued three executive orders in quick succession ensuring lawful 

interrogations, procedures for effectuating the disposition of detainees and closure of 

Guantanamo Bay, and creating an interagency task force on the disposition of detainees. 2 

Chastising the prior administration for its unseemly military actions which undermined the 

integrity of ethical military conduct, the incoming president acted quickly but in the face of a 

Congress whose members were seeking their own solution to the problems at Guantanamo 

Bay. 3 The creation of the interagency task force also had some unintended consequences 

which resulted in extending habeas corpus proceedings of the detainees until a broad 

assessment of detention policy could be made thereby delaying the administration’s plan to 

close the base at Guantanamo Bay  4 Meanwhile, implementation proved difficult for the 

President when the orders were met with discord even from members of his party. Congress 

refused to authorize or appropriate funds for the Judiciary, the relocation of detainees absent 

                                                 
1 Statement by Senator Barack Obama at a campaign rally on August 26, 2007. 

2 Executive Order 13491, Ensuring Lawful Interrogations (74 Fed. Reg. 4893; Jan. 27, 2009); 

Executive Order 13492, Review and Disposition of Individuals Detained at Guantanamo Bay Naval 

Base and Closure of Detention Facilities (74 Fed. Reg. 4897; Jan. 27, 2009); Executive Order 13493, 

Review of Detention Policy Options (74 Fed. Reg. 4901; Jan. 27, 2009).    

3 For example: House Committee on the Judiciary Subcommittee on the Constitution, Civil Rights, 

and Civil Liberties, Department of Justice to Guantanamo Bay: Administration Lawyers and Administration 

Interrogation Rules (Part 1), 110th Cong., 2nd sess. 2008;  House Committee on Foreign Affairs 

Subcommittee on International Organizations, Human Rights, City on the Hill or Prison on the Bay? The 

Mistakes of Guantanamo and the Decline of America’s Image, 110th Cong., 2nd sess., 2008.   

4 Boumediene v. Bush, 553 U.S. 723, 771 (2008) (the writ of habeas corpus extends to detainees at 

Guantanamo Bay).  
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a plan, and the closure of the base. 5 Importantly, issuing an order may not be sufficient for 

guaranteeing its success (Dickinson 2009; Johnson, Gibbons and Gibson 2010). When 

Congress objects, there may be obstacles to face in implementing the president’s 

administrative action (Corcoran 2011). As a result, a unilateral order may not be an adequate 

substitute for legislation. 

 Thirty years earlier President Jimmy Carter also sought to fulfill a campaign promise 

to pardon draft violators from the Vietnam War using unilateral orders. One day after taking 

the oath of office, President Carter issued a proclamation pardoning the offenders and an 

executive order directing the Attorney General to take the necessary action to implement the 

pardon. 6 This was not a new topic but one on which members of Congress had been 

working together with the two prior administrations (Shichor and Ranish 1980). Members of 

Congress were unaware though of how Carter proposed to fulfill his promise since the 

                                                 
5 See Consolidated Appropriations Act, 2010, Pub. L. No. 111-117, 123 Stat. 3034, 3157 (2009) 

(refusing to fund the President’s request for the Department of Justice); Supplemental 

Appropriations Act, 2009, Pub. L. No. 111-32, 123 Stat.1859, 1920 (2009) (refusing to fund any of 

the President’s supplemental funding requests to close Guantanamo Bay). See Continuing 

Appropriations and Surface Transportation Extensions Act, 2011, Pub. L. No. 111-322, § 1, 124 Stat. 

3518, 3518 (2010); See Ike Skelton National Defense Authorization Act, 2011, Pub. L. 111-383 § 1 

124 STAT. 4137 (2011); See Department of Defense and Full-Year Continuing Appropriations Act, 

2011, Pub. L. 112-81 § 1 125 STAT. 1298 (2012). Committee Reports, 111th Congress (2009-2010), 

House Report 111-123 Transportation Security Administration Authorization Act. “Republican 

Members of the Committee strongly oppose President Obama's precipitous and premature decision 

to close the detention center at the Naval Station at Guantanamo Bay, Cuba, before a plan is in place 

identifying where to relocate and try these detainees. The potential transfer or release of any 

Guantanamo (GTMO) detainee into the United States is a significant homeland security risk to our 

Nation.” 

6 Proclamation 4483 Granting pardon for violations of the Selective Service Act, August 4, 1964, to 

March 28, 1973 (42 FR 4391; January 21, 1977) and EO 11967  Relating to violations of the Selective 

Service Act, August 4, 1964 to March 28, 1973 (42 FR 4393; January 21, 1977).  
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president decided not to include any information in his State of the Union Address nor 

submit a draft of the orders to committees for consideration. Aware of his campaign 

promise, during the first few days of the 95th Congress members quickly mobilized to 

introduce resolutions both supporting and condemning the grant of a full and unconditional 

pardon (U.S.CRS 1999, 13).7 President Carter’s action appeared decisive and most likely, 

with a unified government in place, he may have been confident that members of Congress 

were behind him. But as Light explained, Carter was disadvantaged by both his inexperience 

in working with Congress and the lack of consensus in the Democratic Party (Light 1991, 

51).  Although President Carter’s clemency program distinguished between draft dodgers 

and deserters, members of Congress were reluctant to grant veteran benefits to military 

deserters. The lack of a legislative plan for obtaining the necessary statutory changes required 

for implementing his clemency program left members to pursue their own solution. 

Therefore, while Carter enjoyed success in the short term, ten months after entering office, 

Congress responded to President Carter’s proclamation and executive order by constraining 

his policy narrowing and limiting the coverage in the executive order and adding new 

requirements to the Special Discharge Review Program established by the Department of 

Defense pursuant to the president’s executive order. 8 In his remarks on signing the Act 

constraining his program he stated that, “while the Special Discharge Review Program would 

have automatically provided benefit eligibility to those whose discharges have been 

                                                 
7 For example: A bill to amend title 10, United States Code, to regulate the discharge of members of 

the Armed Forces, HR 174, 95th Cong., 1st sess. and War Resisters Exoneration Act, HR 349, 95th 

Cong., 1st sess.    

8 An act to deny entitlement to veterans’ benefits to certain persons who would otherwise become so 

entitled solely by virtue of the administrative upgrading (S. 1307, Public Law No. 95-126, 91 Stat. 

1106 (1977).    
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upgraded, without the cumbersome procedures provided in S. 1307, I am pleased that 

Congress has deleted the amendment by Congressman Beard to the Department of Housing 

and Urban Development appropriations bill. That amendment would have totally denied 

veterans benefits to those whose status was upgraded under the Special Discharge Review 

Program.” 9 Because the issue was so highly salient and controversial, President Carter may 

have gained support for his pardon and clemency program as opposed to legislative failure 

through improved coordination with key members of Congress prior to taking unilateral 

action (Light 1999; Rudalevige 2002).  

Anticipating the eventual need for legislative action may ultimately be to the 

president’s benefit. This is evident in observing President Bush’s strategy in response to 

Iraq’s 1990 invasion of Kuwait. Problems with Iraq and the looming conflict between Iraq 

and Kuwait had been the topic of committee hearings in both chambers of Congress. 

During the current and prior sessions the House and Senate had been discussing the effect 

of a Persian Gulf crisis on our nation.10  While the invasion did not take the country by 

complete surprise it required a quick but coordinated response between the branches. 

President George H.W. Bush first acted administratively by issuing executive orders to 

impose economic sanctions on Iraq and Kuwait.11 On the same day the first two executive 

                                                 
9 Jimmy Carter, Veterans Benefits Statement on Signing S. 1307 Into Law, October 8, 1977. 

10 Senate Committee on Foreign Relations, U.S. Policy Toward Iraq: Human Rights, Weapons Proliferation, 

and International Law , 101st Cong., 2nd sess.; House Committee on Foreign Affairs, Developments in the 

Middle East, 101st Cong., 2nd sess.;  Joint Committee on Economic, Economic Outlook at Midyear, 101st 

Cong., 2nd sess.;  House Committee on Foreign Affairs, Sanctions Against Iraq, 101st Cong., 2nd sess. 

11 Executive Order 12722, Blocking Iraqi government property and prohibiting transactions with Iraq 

(55 FR 31803; August 3, 1990); 12723 Blocking Kuwaiti Government Property (55 FR 31805; August 

3, 1990), 12724 Blocking Iraqi Government property and prohibiting transactions with Iraq (55 FR 
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orders were issued, the Senate adopted a resolution condemning Iraq’s invasion of Kuwait 

and commending the president for his actions in response. 12 A few weeks later, having 

deployed troops to Saudi Arabia, he ordered the selected reserve of the Armed Forces to 

active duty. 13 The president kept Congress informed through reports on the declaration of a 

national emergency and the executive orders to Congress. 14  But the president planned a 

more active role for the legislative branch as he remarked in his briefing for members of 

Congress stating that “meeting the challenge in the Persian Gulf is not something that I or 

this administration can do by ourselves…We can only succeed if all of us –executive and 

legislative, Republican and Democrats – work together… Let no one at home doubt my 

commitment to work with the Congress.” 15 And they did, with James Baker testifying before 

the House Committee on Foreign Affairs shortly before a resolution stating the U.S. Policy 

on Iraqi aggression was introduced affirming the president’s actions in response to the crisis. 

16  The next day Secretary Baker and Thomas Pickering testified before the Senate 

Committee on Foreign Relations to examine the response to the invasion including the need 

                                                                                                                                                 
33089; August 13, 1990); 12725, Blocking Kuwaiti Government property and prohibiting 

transactions with Kuwait (55 FR 33091; August 13, 1990). 

12 A resolution to condemn Iraq’s invasion of Kuwait, S. Res. 318, 101st Cong., 2nd sess. (introduced 

August 2, 1990, passed Senate August 2, 1990, Record Vote: 211, 97-0).  

13 George H.W. Bush, Address to the Nation Announcing the Deployment of United States Armed 

Forces to Saudi Arabia, August 8, 1990;  Executive Order 12727 55 (FR 35027; August 27, 1990); Title 

10 of the U.S.C. Sections 121 and 673(b) § 12304 Selected Reserve and Certain Individual Ready 

Reserve Members; Order to Active Duty other than During War or National Emergency.       

14 Messages to the Congress August 3, 1990 and August 9, 1990. 

15 George H.W. Bush, Remarks at a White House Briefing for Members of Congress on the Persian 

Gulf Crisis, August 28, 1990.   

16 Testimony of James Baker, Secretary of State, House Committee on Foreign Affairs, Crisis in the 

Persian Gulf, 101st Cong., 2nd sess. United States Policy on Iraqi Aggression Resolution, HJ Res. 658 

(introduced September 27, 1990, Passed House: Roll Call Vote: 394, 380-29).   
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for sanctions. 17 Congress also responded by authorizing funds and adopting a joint 

resolution authorizing the use of military force against Iraq. 18  

Unilateral Orders and the Legislative Process 

When presidents issue unilateral orders they direct the executive branch to take 

action on an issue setting events into motion. Because the legislative process is a dynamic 

one progressing from issue identification, policy development, and implementation, the 

effect of a unilateral order is influenced by when it is introduced into the legislative process. 

For the purposes of this analysis the legislative process was divided into three finite stages – 

issue identification, policy formulation, and policy implementation.19  In the issue 

identification stage, a particular issue may have been introduced into committee by either 

Congress or the president (Light 1999, 89).  Although this is still early in the policy process, 

the president’s use of unilateral action reveals a commitment to work with the legislative 

                                                 
17 Testimony of James Baker, Secretary of State, and Thomas Pickering, U.S. Permanent 

Representative to the U.N., Senate Committee on Foreign Relations, U.S. Policy in the Persian Gulf, 

101st Cong., 2nd sess.  

18 National Defense Authorization Act for FY 1991Title XI: Operation Desert Shield - Part B: 

Military Personnel Matters - Expresses the sense of the Congress that the President should order at 

least one Army National Guard combat brigade to active Federal service for deployment in the 

Persian Gulf region in connection with Operation Desert Shield HR 4379, P.L. 101-510. 

Authorization for Use of Military Force Against Iraq, H.J. Res.102-77, P.L. 102-1.  

19 The “textbook approach” (Nakamura 1987) to the stages of the policy process or stages heuristic 

were developed by Lasswell (1956), Jones (1970), Anderson (1975) and Brewer and DeLeon (1983) 

are generally considered to be agenda setting, policy formulation and legitimation, implementation 

and evaluation. They are an oversimplification but consistent with others who have attempted to 

define the stages of the legislative policy process, for example, Jones and Baumgartner (2005) 

systemic agenda, policy agenda, enactment, resources commitment, implementation;  Matthew 

Beckmann (2010) presidential agenda and presidential lobbying; Gleiber and Shull (1992) agenda 

setting, formulation-modification, adoption, implementation.   
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branch or to develop a program independently within the executive branch. If he has already 

transmitted the topic to Congress as part of his legislative program, the president may issue 

an executive order establishing a White House task force or a joint committee to encourage 

and facilitate policy planning between the branches or as President Bush did in the prior 

example, request support from Congress for his unilateral action or as President Obama did 

in developing his approach to immigration reform. 20 With his administration and Congress 

focused on health care, the difficulty in moving a second major agenda item through 

Congress may have defeated his chances for success by overloading the legislative branch 

with too many priorities and requesting support from members who were already divided on 

the issue. In the alternative, the president may issue a unilateral order ordering the executive 

branch to implement all or a portion of his program in order to effectively discourage 

Congress from taking legislative action.  

In the next stage of the legislative process, members are in the stage of formulating 

policy for the purpose of working through the legislative agenda. Bills have been introduced 

and there has been some committee action in the form of hearings, votes, and potentially 

reports to the floor.  The problem the president encounters in this stage is whether to issue 

an order that demonstrates his support for the bill as a whole or one that expresses his 

intention to administer his own policy which may be contrary to the one Congress is 

formulating. The president may use his unilateral action to show support for a bill by 

                                                 
20 Barack Obama, Remarks Following a Meeting with Members of Congress, June 25, 2009: “My 

administration is fully behind an effort to achieve comprehensive immigration reform. I have asked 

my Secretary of the Department of Homeland Security, Secretary Janet Napolitano, to lead up a 

group that is going to be working with a leadership group from both the House and the Senate to 

start systematically working through these issues from the congressional leaders and those with the 

relevant jurisdiction. What we've heard is through a process of regular order, they would like to work 

through these issues both in the House and in the Senate.” 
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directing the executive branch to take action related to its content or attempt to shift policy 

closer to him.  On the other hand, the president’s unilateral order may be used to supplant a 

bill or to prevent legislation from advancing. President Carter faced this dilemma in deciding 

whether to endorse the Housing and Community Development Act of 1977. Although he 

supported the bill nearly in its entirety, he was conflicted over the position adopted by 

members in both chambers to allow development in flood plain areas. With the intent of 

informing Congress of his intention to act contrary to the bill, President Carter issued an 

executive order directing the executive branch to “avoid direct or indirect support of 

floodplain development whenever there is a practicable alternative.”21 Yet his effort had little 

effect since members of both chambers were in agreement that the law needed to allow for 

banks to make loans secured by real property within a floodplain and the effect was to 

override the president’s executive order.22   

In the final stage of the legislative process, bills have been enacted into law and 

presidents must decide whether to implement them. If presidents act consistent with a 

legislation, they will issue a unilateral order implementing the will of Congress by adhering to 

the language and direction in the statute. Internally conflicted, President Carter aptly 

expressed his indecision when signing the Housing and Community Development Act into 

law. With his action overridden and facing a loss of reputation in both chambers, President 

Carter signed the bill into law noting in his remarks that, “There's one portion of it that does 

cause me some concern and that's Title VII, which removes the constraints on the building 

of homes in flood plain areas. We will be considering how we can salvage the flood damage 

                                                 
21 Executive Order 11988 Floodplain Management (42 FR 26951; May 24, 1977). 

22 Housing and Community Development Act of 1977, HR 6655, Public Law 95-128 ; Douglas Cox, 

House Committee on Rules, Subcommittee on Legislative and Budget Process, The Impact of Executive 

Orders on the Legislative Process: Executive Lawmaking?, 106th Cong., 1st sess.  
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insurance program and also restrict the building of homes in areas that are very likely to be 

flooded in the future. With this provision it's been estimated that we might have $4 1/2 

billion of flood damage to homes that are built in areas where the rivers and streams are 

going to flood. And whether or not to come back with corrective legislation next year or 

whether to try to deal with this administratively is something we haven't decided.” 23  

How Congress Responds 

The effect of unilateral orders on the legislative process is measured by Congress’s 

response. In the three prior examples, a response from Congress may have been influenced 

by either the president’s choice of strategy, the stage of the legislative process, or a 

combination of the two. If policy is in the early stage of issue identification, members may 

be more receptive to the president’s message and therefore more willing to support his 

unilateral action. However, as the issue moves from committee to the legislative agenda or 

once bills have been enacted into law, members become more vested in the legislative 

process and may be more likely to perceive unilateral orders as an intrusion into their arena.  

Scholars however may argue that Congress simply does not respond. In fact, 

searching for congressional response to unilateral orders is like looking for a needle in a 

haystack. A lack of response is indeed explicable and can be attributed to collective action 

problems and competing demands on legislators’ time (Howell 2003). Because unilateral 

orders are an executive branch tool which is self-implementing and with the force of law, 

Congress may be more inclined to respect the institutional integrity of the executive branch 

and allow the president’s action to go unchallenged.  Yet, if Congress is to respond to 

unilateral action, the issue needed to be of some salience to the legislative branch. This 

should be evident based on prior congressional action relating to the topic or subject of a 

                                                 
23 President Carter, “Remarks on Signing H.R. 6655 into Law, October 12, 1977. 
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unilateral order before it was issued. The type and extent of legislative action (bills, hearings, 

votes, laws) that occurred prior to the date the order was issued establishes the level of 

attention or salience, to members of Congress. The president’s unilateral order may be in 

effect, a response to Congress’s prior legislative action. This dynamic suggests that a 

unilateral order could be intended as part of the president’s bargaining strategy with 

legislation his primary objective (Dickinson 2009; Rudalevige 2002; Wigton 1996).  As 

Neustadt (1990, 28) explains, while self-executing orders have their uses, “they turn out to be 

incidents in a persuasive process where someone lacking absolute control seeks to get 

something done through others who have power to resist. The question is how does 

Congress respond? The answer though is to be found not only in identifying legislative 

response to the order itself but how Congress proceeds on the policy issue the president is 

attempting to influence. As a result, prior legislative action is stimulus for the president’s 

action and in turn, his action and Congress’s own prior action can be used to explain the 

effect on the legislative process which is measured by if, and how, members respond.     

Outline of the Dissertation 

This dissertation is divided into seven chapters the first of which is this Introduction. 

Chapter Two, Parallel Policy Paths, discusses the legislative and administrative processes as 

alternatives the president can use in pursuit of his policy goals. While seemingly independent 

these processes overlap when the two branches are involved with policy making on related 

issues. At each critical juncture in the legislative process – issue identification, policy 

formulation, and policy implementation- the president is faced with deciding whether to use 

unilateral action in relation to the legislative process. Chapter Three, The Timing and Type of 

Unilateral Action, considers how unilateral orders are introduced into the legislative process to 

support the enactment of law and as an administrative alternative to legislation and how 
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Congress has responded. Chapter Four, Expectations About Response, develops three 

hypotheses regarding some expectations about Congressional response to unilateral action. 

The first hypothesis addresses the influence of prior Congressional attention to an issue on 

response to the president’s unilateral action and predicts that, a response from Congress is more 

likely when the president’s unilateral order relates to prior legislative action. The second hypothesis 

explains the influence of the timing of unilateral action on the type of response and predicts 

that, when the president’s unilateral order is used to influence bills on Congress’s agenda, members are more 

likely to enact law in response. The third hypothesis is concerned with the tone of response and 

predicts that, presidents are more likely to gain support for unilateral orders when they are introduced into 

the legislative process at the issue identification stage.       

Chapter Five, Testing the Theory: Data, Variables, and Models, explains the research 

design. In order to understand the relationship between the president’s action and 

Congressional response this research considers all related legislative action before an order 

was issued and then all response to the specific order or the broader subject or topic within 

the same or any subsequent legislative session. Because this dissertation is an empirical study 

as well as a theoretical one, this chapter presents the data, variables, and models used in 

testing the expectations. The results are discussed in Chapter Six, Congressional Response to 

Unilateral Action, where the findings show how both prior legislative action and the timing of 

unilateral action in  relation to the legislative process influence the type and tone of 

response. A unilateral order may remain only a snapshot of the current administration’s 

position, subject to being revoked or overturned. When the president receives legislative 

support for his unilateral order it enhances its chances for survival. Chapter Seven presents 

the Conclusions and Future Research.   
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Congress has not remained a silent observer to the president’s exercise of 

administrative power in the legislative process. Members have successfully supported the 

president’s unilateral actions despite at times, unfavorable political conditions. In this period 

of increasing polarization (Fleisher and Bond 2000; Theriault 2008) the chance for the 

successful passage of bills lessens and as a result, president rely more on administrative 

action to meet their policy goals. The conception that unilateral action is an alternative to 

legislation belies the fact that it is also an incremental and interim step towards the successful 

passage of the president’s legislative program. Through an analysis of Congressional activity 

both prior-and-post unilateral action, we are introduced to inter-institutional activity that was 

heretofore unobserved. We are then able to observe how the two branches of government 

use their institutional tools to implement the checks and balances provided for in the 

Constitution. We find that administrative actions function as part of the legislative 

continuum as both branches seek to create and develop policy solutions.  While executive 

orders and proclamations are an exercise of unilateral power, the president still has his eye 

on Congressional and the legislative process.  

  



24 

 

 

 

CHAPTER 2 

PARALLEL POLICY PATHS 

Introduction 

The president’s agenda typically consists of the most important problems facing the 

nation during that particular administration (Light 1991; Yates and Whitford 2005).24 

Together with the executive branch and Congress, the president works to achieve his goals. 

Unlike Congress though, the president can choose between an administrative and legislative 

process. This chapter discusses the two paths - the legislative and administrative – and how 

they function with regard to the stages of policymaking. The president is dominant in the 

administrative process since unilateral orders are created and implemented by the executive 

branch. In selecting the legislative process, the president relies on Congress yet his voice in 

the lawmaking process is heard through a Constitutional grant of authority which empowers 

him to advise Congress in setting the agenda, veto bills presented to him, and execute laws 

passed by Congress.  While seemingly independent, this chapter explains how unilateral 

orders relate to the legislative process where at each critical juncture – issue identification, 

policy formulation, and policy implementation - the president is faced with deciding how to 

use them to carry out his goals.  

 

  

                                                 
24 According to Light, “Presidents react to external sources much more than they do to internal 

sources” (1991, 86). 
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The President and the Legislative Process 

 The power to recommend measures to the Congress has evolved into a means by 

which presidents advance their leadership goals (Beckmann 2010, 1-2; Bond and Fleisher 

1990, 6-7; Rudalevige 2002, 2-5).  The Constitution did not envision the president as a 

“lawmaker”. 25 Article I of the Constitution contemplates Congress to be the center of all 

lawmaking giving Congress the authority “to make all Laws which shall be necessary and 

proper for carrying into Execution.” The president’s role, articulated in Article II, is to 

“inform Congress on the state of the Union and recommend to their consideration such 

measures as he shall judge necessary and expedient.” The practice of a “legislative 

presidency” has emanated from an American constitutional design assures a separation of 

powers (Wayne 1978, 23). To fulfill this duty, the president works with the executive branch 

to develop a legislative program which is presented to Congress. When the president 

transmits a legislative initiative or proposal to Congress in pursuit of his policy program, his 

goal is to get it placed on the agenda. Yet although the president proposes, Congress 

disposes, responding to legislative proposals and initiatives because it is part of the 

lawmaking process. Through the introduction of a bill and hearings on the bill, the 

president’s proposal achieves a place on the Congressional agenda. While this increases the 

president’s chance of legislative success, it also subjects his policy to collective action 

problems including “an outlay of political capital, lengthy debates and large transaction 

costs” (Moe and Howell 1999a, 146).  

Presidents rally for support in the legislative arena in order to improve their chances 

for success (Beckmann 2010). Approval by two chambers with different rules and 

procedures creates a slippery slope for the president’s proposals to endure. As a result, his 

                                                 
25 Alexander Hamilton "Federalist No. 69: The Real Character of the Executive.”  
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proposals can be vetoed at critical junctures throughout the legislative process to ensure 

delay (Hammond and Miller 1987; Tsebelis 1995). Efforts to gain floor passage and 

ultimately, final legislation necessitate a complex series of negotiations with members of 

Congress who are the arbiters of policy content and the decision makers as to when laws are 

passed. As a check on Congress, under Article II, the president was granted veto power 

which may give the president an advantage in the lawmaking process since to overturn it 

requires a supermajority in both chambers. The culmination of the lawmaking process may 

be the enactment of law yet it also triggers the final stage of the legislative process which is 

the implementation. In this stage the president gains another advantage over Congress 

because under Article II, the Constitution requires that the president “shall take care that the 

Laws be faithfully executed.” The president, White House staff, cabinet members and agency 

staff work with members of Congress in pursuing prospective policy goals on behalf of the 

executive branch. Figure 2.1 illustrates how the president coordinates his efforts within the 

three stages of the legislative process.  

 

 

[Insert Figure 2.1 about here] 

 

 

In the issue identification stage, the president, working from his larger agenda, 

identifies those issues which will make up his legislative program (Light 1991). He relies on 

information and proposals from the executive branch and especially, members of Congress 

to help develop this program (Light 1999, 90-92). Congress in turn depends on the executive 

branch as a key source of information drawing from executive agencies, the Office of 
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Management and Budget (OMB), and the Executive Office of the President (EOP). 

Whiteman (1995, 47) however notes that information from the administration to Congress 

may not always be revealed especially from OMB in order to preserve an informational 

advantage in the executive branch. The president though, transmits his legislative program to 

Congress in principle and substantively in the annual State of the Union Address, messages 

and reports, legislative initiatives, and specific requests to individual members (Bond and 

Fleisher 1990; Edwards and Barrett 2000).  

In the next stage, the president is focused on formulating policy by managing bills 

that have reached the congressional agenda. For a bill to have reached the agenda it must 

have been introduced into one of the two chambers, and at minimum, received a hearing 

before a subcommittee, committee or the full chamber (Edwards and Barrett 2000; Edwards, 

Barrett and Peake 1997). Securing agenda space is a significant determinative factor in 

whether the president’s initiatives and policy proposals are successful (Covington, Wrighton 

and Kenney 1995; Eshbaugh-Soha 2005; Kingdon 1995; Light 1999; Peterson 1990). 

Committees historically had the greatest influence on deciding which bills receive attention 

and consequently, are added to the agenda (Hall 1996). While subcommittees gained a 

greater importance with the “subcommittee bill of rights” as a result of the reforms in the 

House of Representatives in the 1970s, committees lost some of their influence over the 

agenda by eliminating seniority and “ending one of the most dominant norms in 

congressional history” (Deering and Smith 1997; Dodd and Schott 1979; Rohde 1974). 

Partisanship also plays a greater role. According to Barbara Sinclair (2000, 138) “the 

committee process has become more partisan over time.” In a later work, Sinclair confirms 

that partisanship affects not only the final vote but mark-ups may not reflect the committee 

decision-making process but behind-the-scenes bargaining among the committee’s majority 
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party members (2007, 16). Party leadership has a greater  influence on deciding which bills 

receive committee attention, a factor that  increased again under Newt Gingrich in the 1990s 

(Davidson 1996; Davidson, Oleszek, and Lee 2012). The executive branch is often consulted 

as legislation is being formulated.26 Committees may solicit views from interested agencies. 

As part of the internal review process, the agency sends a draft response to the OMB for 

coordination and advice on the bill’s relation to the president’s program (Neustadt 1954; 

Riley 2010, 20). 27 Testimony prepared in response to requests from Congress to appear as 

witnesses is also reviewed by OMB.   

 During policy formulation, presidents rely on liaison with Congress to aid in pursuit 

of policy success. He lobbies for support for his initiatives through the liaison efforts of the 

White House Office of Legislative Affairs although agencies may at the same time be 

lobbying in support of opposing bills (Collier 1997; Riley 2010). Since Eisenhower, all 

presidents have had a formal organization within the White House responsible for liaison 

with Congress (Davis 1979, 288). President Eisenhower created the Office of Congressional 

Relations in 1953 expanding beyond a reliance on the White House staff and agencies in 

order to develop a proactive rather than reactive approach to developing legislation 

(Warshaw 2005, 126-127).  

The Office of Legislative Affairs is described as “the President's primary liaison to 

the United States Congress…responsible for advancing the President’s legislative agenda on 

Capitol Hill…working with Senators, Representatives, and their staffs to promote the 

                                                 
26 McGrain v. Daugherty, 273 U.S. 135, 177, 181-182 (1927) held that Congress has a constitutionally 

rooted right of access to the information it needs to perform its Article I legislative and oversight 

functions.  

27 Office of Management and Budget, Legislative Coordination and Clearance, Circular No.A-19 

Revised September 20, 1979.  
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President’s priorities.”28 Floor action is important because Congress as a whole decides 

whether to reject, modify, or adopt all or a portion of the president’s proposal. The president 

however also exerts his personal influence or as Neustadt explains, “in Congressional 

relations there are some things that no one but the President can do” (1990, 49). In an effort 

to gain support for their program, presidents may transmit messages, statements of 

administration policies, and make personal contact with members to express support or 

disapproval of a bill generally right before it is scheduled to be considered on the floor 

(Marshall 2012, 193). 29 Demonstrating his support for a bill increases its chances for 

passage. As Covington, Wrighton and Kinney (1995, 1006) show, “presidents who support 

passage of bills on the floor are aligning themselves with the side that has already overcome 

all previous attempts to defeat those bills. Disapproval signals or states the potential for a 

veto (Riley 2010). The president’s veto generally does not come as a surprise to Congress – 

instead he announces his disapproval or threatens to veto a bill as a positive bargaining tool 

in stopping or redirecting legislation (Conley 2003; Marshall 2012). 

Since statutes are executed, interpreted and enforced first by the executive branch, 

unilateral orders are used in policy implementation, to direct their efforts in implementing 

legislation and establishing rules and procedures (Silverstein 1992). The president’s faithful 

adherence to execute the law though is somewhat abated through the use of signing 

statements and remarks which he uses to convey support or dissatisfaction and even refusal 

to comply with the newly enacted law (Spitzer 1991). Marshall (2012, 191) explains that 

“unlike the executive order, the signing statement does not assume the force of law but does 

                                                 
28 The White House, Presidential Department Descriptions, Office of Legislative Affairs. 

29 OMB prepares Statements of Administration Policy for certain bills scheduled for House or Senate 

floor action.   



30 

 

become part of a bill’s legislative history.”  Kelly and Marshall (2008) consider the signing 

statement as the “last mover advantage” after veto bargaining has failed. A signing statement 

announces the president’s intention to interpret legislation according to his constitutional 

mandate or policy discretion but implementation falls to the executive branch whose loyalty 

may be divided between executing a statement lacks the force of law and law which has the 

force of Congress behind it.  In his work, Neustadt (1990, 31) describes how “continuing 

relationships will pull in both directions.” Signing statements though are also used to 

pronounce the need for additional legislation amending or supplementing the bill. Through 

legislative oversight, Congressional committees analyze concerns and effectiveness of 

implementation by the executive branch maintain and in doing so, evaluate the need for 

adaptations in the law. The need for change initiates a new cycle in the legislative process 

with the president and the executive branch once again working to get the president’s 

program adopted.  

Political conditions influence a president’s chances in gaining acceptance for his 

program. While a unified government should improve the president’s chances for legislative 

success, it is still not a guarantee (Sundquist 1973; Cutler, Sundquist and Peterson 1987). 

Instead, party unity has a significant influence on the success of the president’s legislative 

proposals (Edwards, Barrett and Peake 1997). Krehbiel (1998) on the other hand, argues that 

the preferences of the veto actors are the pivotal players in the legislative process.  The more 

homogenous the ideological perspective of a majority party the more there will be a party 

effect (Aldrich and Rohde 1997, 2000). This effect though may be tempered by ideological 

differences within the party. As parties become more heterogeneous, ideology assumes a 

more critical role in gaining support for the president (Bond and Fleisher 1990; Fleisher and 

Bond 2000; Sinclair 2000). An increase in ideological heterogeneity provides fewer 
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guarantees of cohesive party voting and may result in a form of gridlock delaying or 

preventing the president’s proposal from advancing. Cox and McCubbins (2007, 146) take 

this a step further finding that “a decrease in party homogeneity should lead not to decreases 

in the level of support given to leaders when they take a stand but rather to leaders taking 

fewer stands.”  

As the national leader of his party, the president should also be able to count on 

support from its members. Fleisher and Bond (2000, 159) contend that members “have the 

greatest disposition to support his positions because they share with the president both a 

party affiliation and an ideological outlook.” In support of this argument, Edwards (1989, 

35) explains that “shared party affiliation is more than a superficial characteristic that the 

President and some members of Congress hold in common.” Most feel a strong obligation 

to help their party’s president gain adoption of their legislative agenda (Covington, Wrighton 

and Kinney 1995; Sinclair 1983, 114). Yet the increase in ideological distance within the 

parties translated into a decrease in support from members of his own party (Bond and 

Fleisher 2000, 169). According to Fleisher and Bond (2000, 170), it was not until the 92nd 

Congress that the decrease in ideological heterogeneity within each party and increased 

polarization between the parties showed “increased support for the president from members 

of his own party.” Traditionally, the size of the majority party has played a significant role in 

the formation of voting coalitions in support of the president’s legislative initiatives (Arnold 

1990; Bond and Fleisher 1990; Mayhew 1990). However the increase in intra-party 

homogeneity means fewer cross-pressured members and less opportunity for inter-party 

bargaining (Bond and Fleisher 2000, 189). As a result, the size of the majority party assumes 

greater importance for gaining success for the president’s program.  
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The president historically receives higher levels of support from his party’s leaders 

(Edwards 1989, 76). This influence though varies in very significant ways in the House and 

Senate (Baron and Ferejohn 1989; Fenno 1973; Oleszek 1974). Institutional factors that 

influence presidential success have a different effect on position taking and voting in the 

House (Covington and Bargen 2004; Lanoue and Emmert 1999) and Senate (Calvert and 

Fenno 1994; Jones 2003). In the House majority party control is strongly exercised (Aldrich 

and Rohde 1997, 1998, 2000).  House leaders have helped ensure that the president’s agenda 

makes it to the floor and block bills that the president opposes (Cox and McCubbins 1993; 

Sinclair 1995, 2007). However, the same conditions do not prevail in the Senate. According 

to Smith and Gamm (2009, 160), although party activity in the Senate has increased, “the 

decision-making process remained less centralized than in the House.” As Edwards (1989, 

44) points out, party loyalty has a different effect in the Senate where Senators of each party 

give presidents of the opposition party moderate support and are quite supportive of 

presidents from their own parties.  

The intentional slowdown in the lawmaking process may be exacerbated when 

partisan differences are manifest under a divided government (Epstein and O’Halloran 1999; 

O’Halloran 1996). Many scholars claim that lawmaking continues whether government is 

unified or divided (Mayhew 1991; Fiorina 2003; Jones 1994). Others contend that 

interbranch conflict makes it more difficult for presidents to achieve success for their 

presidential initiatives introducing a greater level of uncertainty in predicting response 

(Edwards, Barrett and Peake 1997).  However, when different parties control the legislative 

and executive branches, it is difficult to ascertain the extent to which partisan conflict 

prevents or impedes policies from being adopted by either branch (Chubb and Peterson 

1989; Cox and Kernell 1991; Fiorina 2003; Fleisher and Bond 1996; Jones 2001). In a study 
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of executive-legislative conflicts in committee hearings, Peterson and Greene (1994) find 

that interbranch confrontations have declined despite divided government But as LeLoup 

and Shull (2003) note, divided government may not preclude effective policymaking but its 

response is not formulaic.  

The rise of the “permanent campaign” has hastened the need for presidents to act 

quickly for legislative and political victories (Cook 2002). Presidents must consider both their 

need for public support as well as their need for support from Congress. The president's 

influence in Congress diminishes as his time in office wanes (Barrett and Eshbaugh-Soha 

2007; Grossman, Kumar, and Rourke 1998). Members of Congress become more reluctant 

to endorse the president’s program as the president moves from his honeymoon 

corresponding to his “cycle of decreasing influence" (Light 1999). As presidents become 

"lame ducks" during either the second half of their first term or their second term, members 

of Congress increasingly fail to respond to the president’s proposals. As a result, presidents 

must act swiftly after being elected to gain the support they need from Congress to 

implement their legislative agenda.  The president’s public approval may also have an 

influence on his electoral and legislative support.  Edwards (1998, 106) notes that “the White 

House encourages members of Congress to infer from the president’s approval levels the 

public’s support for his policies. Certainly mobilizing public opinion behind his program is a 

significant factor in the impetus to go public although scholars have found only a modest 

relationship between presidential approval and support (Bond and Fleisher 1990; Edwards 

1989).  

The President and the Administrative Process 

The president relies on the administrative process for carrying out the majority of his 

duties. Specifically, Article I, which states that “the executive power shall be vested in a 
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President of the United States of America,” entails having responsibility over all that is 

involved with the operation of government including all aspects of organization and 

management of the executive branch. A second grant of power under Article II, states that 

the president “must take care that the laws be faithfully executed.” thereby enabling him to 

institute the laws enacted by Congress. These two complementary roles require the president 

to develop an administrative program that provides for policy design, implementation, and 

oversight. Perhaps the most critical factor to a successful program is the acquisition and 

transfer of information. As Dickinson so aptly explains, “The key issue from the president’s 

perspective, then, is to structure his staff organization and devise administration procedures 

so that the information he needs will be provided, when he needs it, as efficiently as 

possible” (2005, 275). Since Nixon, presidents have recognized the need for institutionalizing 

decision making within the Executive Office of the President and the White House (Arnold 

1998; Burke 2000; Emmerich 1971; Warshaw 1997). They still however grapple with 

determining whether they are best served by a politicized or non-politicized bureaucracy 

(Moe 1989, 1999; Waterman 1989).  

In their efforts to design a responsive but effective bureaucracy, presidents can select 

from several categories of administrative processes including appointments, budgets, 

reorganization, rules, and presidential directives. Of the alternatives, presidential directives 

provide perhaps the greatest flexibility in directing and managing the executive branch. 

Presidents can choose from a broad array of tools when issuing a directive ranging from 

executive orders, proclamations, agency directives, memoranda, security instruments, and 

findings (Reylea 2008b). Presidents issue them unilaterally without approval from Congress 
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relying instead on the constitution and statutes for express and implied authority.30 Carrying 

the force of law, they enable presidents to “act quickly and with flexibility in responding to 

problems and changing political, economic and social circumstances as they arise” (Moe and 

Howell 1999a, 138). Scholars also recognize that the legal basis of an order is not the only 

consideration (Fisher 1997; Neustadt 1990; Schubert 1957). Politics external and internal to 

the executive branch influence not only the type of order issued but compliance as well 

(Neustadt 1990, 17). 

Executive orders and proclamations are the two most prolific and important types of 

presidential directives. They are also the most visible since they are required to be published 

in the Federal Register.31  The president typically uses executive orders to change actions 

within the executive branch (Cash 1963; Neighbors 1964) and proclamations to make 

changes outside government (Cash 1963; Corwin 1948). Since 1789, presidents have used 

executive orders for ceremonial purposes, to effectuate routine administrative matters within 

the executive branch, adopt and implement domestic or foreign policy, initiate war and 

emergency powers, delegate authority, reorganize government and establish and implement 

policy related to national security (Cooper 2002; Fisher 1996; Ragsdale 1993; Relyea 2008b). 

                                                 
30 Jenkins v. Collard, 145 U.S. 546, 560-561 (1891)); Youngstown Sheet and Tube Co. et. al. v. Sawyer, 343 

U.S. 579 (1952). 

31 Federal Register Act (44 U.S.C. Chapter 15), 1935. Title 3 of the Code of Federal Regulations 

contains all the Presidential proclamations and Executive orders issued that year and as such, it is not 

updated like agency rules. A one volume Codification of Presidential Proclamations and Executive Orders was 

last issued in 1990 and covered the period 1945-1989. The Office of the Federal Register maintains 

an online disposition table for all executive orders issued from 1937 to the present and a searchable 

electronic version of the 1990 publication with indices and links to executive orders and 

proclamations. Presidential proclamations are included in the final volume for each Congressional 

session in the United States Statutes at Large and annually in the United States Code Congressional 

and Administrative News. 
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According to Fleishman and Aufses (1976, 7) “presidential proclamations are directed at the 

individual citizen; they have a direct impact” but since “Presidents are more limited in their 

power to command citizens directly” they may be more ceremonial in nature (e.g; National 

Heart Month). When proclamations are used to address substantive issues that affect 

citizens, it is generally for granting pardons (Cooper 2002), implementing trade policy 

(Rottinghaus and Meier 2007), the transfer and use of public lands (Belco and Rottinghaus 

2009), and in relation to national emergencies.32  Scholars have portrayed them as 

controversial and significant policy tools, yet typically they are used more for routine 

purposes and their power is incremental rather than comprehensive (Dickinson 2009; 

Morgan 1970; Rudalevige 2012; Schramm 1981; Warber 2006; Wigton 1996). Both executive 

orders and proclamations are more appropriately described as products of the executive 

branch rather than a form of presidential unilateralism since the president is dependent on 

others for the creation and implementation of his orders. In Cooper’s (1997, 532) opinion, 

“the process for the development and issuance of executive orders has been relatively 

unsystematic, except in the most mundane sense of circulation, production and publication.” 

Like the legislative process where rules govern the process, Executive Order 11030 ordains 

how executive orders and proclamations are drafted and the process by which they are 

circulated and approved within the executive branch. 33  Figure 2.2 illustrates how policy is 

developed, formulated and implemented with regard to executive orders and proclamations.  

 

                                                 
32 Executive Orders and Proclamations: A Study of  a Use of Presidential Powers, Committee on 

Government Operations , 85th Cong., 1st sess. at vii (December 1957).  

33 Executive Order 11030 (June 19, 1962; 27 FR 5847), amended by Executive Order 11354 (May 23, 

1967; 32 FR 7695), Executive Order 12608 (September 9, 1987; 52 FR 24617).   
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[Insert Figure 2.2 about here] 

 

 

The first stage, issue identification, concerns the source and purpose. Based on a 

sample of executive orders, Rudalevige (2012) suggests the preparation can be assigned to 

one of three broad categories with the greatest number originating from departments and 

executive agencies, second from OMB and third, from the White House with an occasional 

request from a member of Congress. 34 Executive orders are generally used for carrying out 

routine functions or actions which are required by law (Light 1999; Schramm 1977; Warber 

2006). But when restricted to orders designed to direct and control the executive branch, a 

routine function may have importance within the parameter of intrabranch relations and may 

also have internal policy implications. Rudalevige (2012, 146-147) notes that executive orders 

“vary in their substance and significance” and that it is difficult to “define significance in 

terms external to the executive branch”. One example which falls within the classification of 

a routine problem with limited policy impact is Department of Interior land policies, which 

have been used both to establish policy and have been highly controversial. Robert Bedell, a 

former administrator with OMB, testifying in a hearing on the impact of executive orders 

“the most frequent use of executive orders is to make a public statement from the President 

to his agency heads as to the lines along which he wishes them to exercise their discretion – 

but only to the extent if any, that Congress has granted agency heads discretion in carrying 

                                                 
34 Rottinghaus and Bergan (2006, 79) show how members of Congress write to the president to 

request an executive order.  In my research in the National Archives I also encountered requests for 

executive orders from public and private special interest groups and individuals.    
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out what Congress has delegated to them.” 35 However in the same hearing, Douglas Cox, 

former Principal Deputy Assistant Attorney General with the Department of Justice testified 

that “a president may further policies contrary to statute” suggesting that presidents do 

interpret law using their unilateral orders to satisfy their policy objectives. 36  

During the policy formulation stage, the draft orders are managed through OMB, the 

largest component of the Executive Office of the President, whose “core mission…is to 

serve the President of the United States in implementing his vision across the Executive 

Branch.37 According to Robert Bedell, there is a formal process for review that has evolved 

which includes: coordination by OMB’s General Counsel to interested agencies and White 

House staff and a method for inter-agency dispute resolution. The proposed order is then 

sent to the President though the Department of Justice Office of Legal Counsel who on 

behalf of the Attorney General, issues an opinion on legality and form. Once comments 

have been received, the order is then circulated within the White House staff for consistency 

with policy and the president’s program. 38 This stage provides an opportunity to coordinate 

the actions required of the executive with those which may be more prospective in nature. It 

also reveals the illusory nature of unilateral orders as examples of presidential unilateralism. 

                                                 
35 Statement of Robert Bedell, Former Administrator with OMB, House Committee on Rules 

Subcommittee on Legislative and Budget Process, The Impact of Executive Orders on the Legislative Process: 

Executive Lawmaking?, October 27, 1999.    

36 Douglas Cox, former Principal Deputy Assistant Attorney General with the Department of Justice, 

House Committee on Rules Subcommittee on Legislative and Budget Process, The Impact of Executive 

Orders on the Legislative Process: Executive Lawmaking?, October 27, 1999.    

37 White House, Office of Management and Budget Mission, 2012. 

38  Bedell, October 27, 1999, 3.  On some occasions, outside the formalized process, OMB may also 

send orders to individual members of Congress and committee chairs for discussion and comment. 
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Instead, the process demonstrates how intrabranch coordination is critical to reconciling the 

current need for executive action with the president’s prospective program. 

 The president’s orders are executed during the policy implementation stage. The 

president’s command over implementation may be justified by the principal of a unitary 

executive. While Article II, Section 2 of the Constitution provides that “the President...may 

require the Opinion, in writing, of the principal Officer in each of the executive 

Departments, upon any Subject relating to the Duties of their respective Offices” he is not 

required to listen. On the other hand, the responsiveness of bureaucracy to the president’s 

orders is also an uncertainty (Durant 2009; Light 1999; Krause 2012). Meanwhile, 

bureaucratic responsiveness is a necessity for the president’s orders to survive although the 

bureaucracy may be more concerned with its own survival rather than carrying out the 

president’s orders (McKibbin 1993; Pfiffner 1983, 639). As a result the successful 

implementation of the president’s order may, as Neustadt (1990) contends, depend on his 

skill in persuading members of the executive branch to perform. 

Research on response to executive orders finds that it is lacking. Warber (2006, 114) 

notes that, “Congress devotes a small portion of its time debating executive orders.” Based 

on a search of Congressional response to executive orders Howell found that less than 3 

percent of the executive orders issued in the post-1972 years, received any critical attention 

from Congress.39 One reason may be that most executive orders are in effect “executive 

tinkering” and when used as a policy tool rather than to institute a management change, “are 

a temporary substitute for legislation” (Light 1999, 118).  Another reason for a lack of 

                                                 
39 The threshold Howell used for determining critical attention was if a bill that sought to amend, 

extend, overturn, or codify into law a particular executive order had been introduced into a 

committee and assigned a bill number (113)  
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response could be because higher numbers of executive orders are issued by presidents with 

low popularity and those in the later stage of their term (Mayer 1999, 2001). This suggests 

that presidents may tend to focus more on their administrative program when they are facing 

less opportunity for working on a legislative one (Light 1999; Nathan 1983). As a result, if an 

unpopular president and one at the end of his term in office is unable to gain a supportive 

response to his legislative program, a flurry of executive orders is unlikely to gain attention in 

Congress. However when members do respond, they generally acquiesce to the president’s 

exercise of unilateral action.40 Howell (2003, 118) found that bills introduced to support 

executive orders had a greater chance of survival in the legislative process than those 

introduced to serve as a check on the president’s power. Meanwhile, of equal importance is 

the relationship of the president’s unilateral action to that of Congress’s legislative process.   

Unilateral Orders and the Legislative Process 

Conceivably, presidents exercise their leadership when they issue unilateral orders to 

direct and manage executive branch affairs and rely on Congress when using the legislative 

process to achieve their policy goals. Yet the differences in these two processes provide an 

opportunity for overlap. External communication with Congress enables executive branch 

agencies and White House staff to learn about the status and positions of members while the 

administrative process used to create them allows for their creation without prior approval 

from the legislative branch. As a result, when they are issued they can be both timely and 

responsive to topics on which both branches are involved. Yet in order to “assess their 

impact on the legislative process” the administrative significance of unilateral orders must be 

                                                 
40 Savage, Charlie. “Shift on Executive Power Lets Obama Bypass Rivals.” New York Times 23 April 

2012: CLXI. Print (Printed in Houston).  
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disentangled from their use in relation to Congress. 41 Issuing a unilateral order on a topic 

that Congress is pursuing in the legislative process enables the president to express his 

presidential leadership where he successfully “acts first” (Howell 2003; Mayer 2001; Moe and 

Howell, 1999a, 1999b) or makes an “end run around Congress” (Cooper 2002). The 

president is commended for using executive action in an “efficient and alternative manner” 

when compared to the legislative process (Deering and Maltzman 1999; Krause and Cohen 

1997, 462). These unilateral orders tend to be ones that are the most controversial and 

attract the majority of attention. While this administrative action may be considered a 

demonstration of the president’s leadership, its effect on policy may be only short term or 

incremental (Light 1999; Wigton 1996). On the other hand, presidents may also use 

unilateral orders in the legislative process as a way of appealing to Congress for policy 

support and in doing so, attract less attention but succeed in accomplishing their goal. 

Because unilateral orders can be used as part of either strategy, the president is left to decide 

whether to use unilateral action as a means of exerting executive influence or as a request to 

the legislative branch in each of the three stages of the legislative process – issue 

identification, policy formulation, and policy implementation. Figure 2.3 illustrates how at 

each stage, the president uses them in the legislative process.  

 

 

[Insert Figure 2.3 about here]  

 

                                     

                                                 
41 The Impact of Executive Orders on the Legislative Process: Executive Lawmaking? October 27, 1999; House 

Committee on the Judiciary Subcommittee on Commercial and Administrative Law, Executive Orders 

and Presidential Directives, 107th Cong. 1st sess., March 22, 2001.   
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In the issue identification stage, the president’s constitutionally prescribed role is to 

identify and recommend to Congress the nation’s most pressing problems. The executive 

branch may be working with committee members to develop the president’s legislative 

program (Collier 1997; Light 1997; Riley 2010; Rudalevige 2002). At this stage in Congress, 

the process of legislative decision making has only started. Members begin their bargaining 

over the content of policy in congressional hearings which are held for informational and 

investigative purposes at the committee and subcommittee level. These are held for the 

purpose of fact-finding, identifying the positions and preferences of constituents, 

interviewing the executive branch to gain information or to assess the effectiveness of prior 

policy, and for members to exchange views and policy objectives. Reports of hearings 

receive a Congressional Information Service accession number, but they are not reported to 

the chamber floor since they do not address legislation. A unilateral order can be used at this 

stage to present the president’s position and may even have been transmitted in draft form 

for to the committee for discussion and review. His objective is to encourage the committee 

to begin developing policy in support of his program or to delay the onset of a legislative 

solution in favor of an administrative one.    

In the policy formulation stage, members are using committee and floor action on 

bills to negotiate policy content. This is where the bargains between members are reinforced. 

At this stage the president may choose to modify his legislative proposals and to express to 

Congress his support for bills on the agenda or wait and use his veto power should 

legislation pass. The introduction of unilateral orders into this stage of the process can be a 

“potent weapon of persuasion with the legislature” (Wigton 1996, 479). Faced with a 
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stalemate in Congress or the need to act expediently, presidents may purposively intervene in 

an attempt to substitute an administrative policy for a legislative one (Howell 2003, Mayer 

2001). But the use of unilateral orders as an expression of the president’s position may be 

perceived as an intrusion into the legislative arena and succeed only as a short-term policy 

solution (Light 1981; Nathan 1983; Peterson 1990; Wigton 1996).  

In the policy implementation stage of the process, Congress has enacted law and as 

the Constitution envisioned, the president is charged with the execution. Here the president 

may use unilateral orders to implement actions required by law or administratively, to 

executive policy actions that accomplish the president’s own program. Yet scholars note that 

“administrative initiatives are only the ‘starting gun’ for battle” (Durant 2009; West 1995). 

Bureaucratic compliance is not a certainty in response to the president’s unilateral action 

(Kennedy 2012; Krause 2009; Maranto 1993; Sullivan 2012).  Administrative shifts of power 

absent clear authority and direction from Congress may raise concerns regarding agency 

implementation. Cooper (2002) believes that this is an area of greater concern because of the 

lack of transparency. Those charged with implementation may be more responsive to the 

president’s orders if they reflect congressional direction (Chubb 1985; McCubbins 1985). 

Notably, having delegated authority or assigned responsibility to members of the executive 

branch, the president retains control over their policy outcome (Marlowe 20120; Percival 

2011).  

When unilateral orders pertain to topics of concern to Congress, the president in 

effect has several advantages. As a unitary actor, the president’s order can be created 

internally by members of his White House staff over whom he exercises greater control. 

Additionally, unilateral orders do not require prior congressional approval. As a result, by 

exercising unilateral action, the president is the first mover who presents Congress with a fait 
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acompli (Howell 2003; Moe and Howell 1999a, 145). In theory then, Congress is left to “undo 

what has been done” (Mayer 2001, 109). According to Howell (2003, 107-112) though, the 

difficulty of response is confounded by the transaction costs of overcoming collection action 

problems, differing policy interests and constituent base, and institutional protection. 

Response may also be tempered by how the president is using them as part of his strategy. 

Fleishman and Aufses (1976, 38) argue  “executive orders allow the President, not only to 

evade hardened congressional opposition- to throw Congress off balance, to reduce its 

ability to formulate a powerful opposing position.” Yet presidents must still be strategic 

anticipating a response from Congress when they adopt a more extreme policy position than 

either veto point (Deering and Maltzman 1999, 772). Therefore, when the president’s 

chances with Congress are diminished either because of policy or political reasons, while it is 

not surprising that presidents choose unilateral action, it may still be problematic. When a 

unilateral order is perceived as “hostile action” it may satisfy an immediate need but may in 

fact, damage relations between the two branches (Nathan 1983; Rudalevige 2002; Wigton 

1996). Unilateral action may especially when it is used as a temporary substitute for 

legislation may reduce the president’s chances for legislative support as the two branches 

continue to interrelate in their quest for policy action. A unilateral order may serve as a 

“vehicle for directly achieving policy goals” but when the “policy concerned is one of high 

controversy and public visibility” it is more likely to be overturned by an incoming president 

or repealed or overridden by congressional action (Wigton 1996, 479).  On the other hand, 

unilateral orders used in conjunction with requests for legislation may engender a more 

supportive response. The next chapter  describes how the strategy and timing of the 

president’s unilateral action in relation to the legislative process are important considerations 

when anticipating a response from Congress.  
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CHAPTER 3  

THE TYPE AND TIMING OF UNILATERAL ACTION 

Introduction 

According to Howell (2005, 417), “presidents have two options, they can submit 

proposals to Congress and hope that its members faithfully shepherd bills into laws; or they 

can exercise their unilateral powers.” Using case studies, this chapter shows how these two 

approaches are not mutually exclusive.  The goal of this chapter is to show that while 

unilateral orders are generally considered an administrative tool, presidents have used them 

in support of  legislation. Yet, the unique nature of unilateral orders enables the president to 

accomplish two objectives concurrently. As Nathan (1983, 57) explains: “This simultaneous 

pursuit of legislative and administrative aims is distinctive for the modern presidency.” 

Functioning as executive action, unilateral orders can be an effective tool when used in 

conjunction with the legislative process enhancing the president’s chances for legislative 

enactment of his policy or in the alternative, delay or supplant the legislative process. By 

incorporating congressional response, this research is able to show the strategic use of 

unilateral orders and to offer evidence of their effect on the legislative process.   

Unilateral Orders to Support the Enactment of Law 

As Light (1999, 117) contends, the preferred outcome for administrative action is 

legislation. Rudalevige (2002, 160) concludes that because executive action has inherent 

limitations not imposed by law, “all else equal, presidents should prefer legislation to 

executive action.” Presidents may when taking unilateral action, take into account the 
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corollary of events unfolding in Congress especially when the goal is a legislative program. 

Krause and Cohen (1997, 470) find that “presidents will issue more executive orders as their 

legislative success rates rise in both chambers of Congress.”  They argue that this finding 

supports the view that they are used in support of a legislative program (Gleiber and Shull 

1992, Gomez and Shull 1995; Krause and Cohen 1997; Light 1999). Figure 3.1 shows some 

of the ways in which unilateral orders have been used as in support of legislation within each 

of the three stages of Congress’s policy process.  

 

 

[Insert Figure 3.1 about here]  

 

 

When used as to gain legislative support, the president must consider the best way to 

appeal to Congress. During issue identification the goal is to mobilize support for the 

president’s legislative program by centralizing the planning process or directing executive 

branch action to facilitate congressional action. In policy formulation, the president’s 

unilateral order is used to support either the administration’s proposal or a bill on the agenda 

that furthers his legislative goals. Bond and Fleisher (1990, 23) claim that “the president’s 

greatest influence over policy comes from the agenda he pursues and the way it is packaged.” 

Proposals on the president’s agenda have a greater chance for success as do bills that the 

president chooses to support (Covington, Wrighton and Kinney 1995). They use their 

proposal power to get Congress to pass as much of the president’s policy preferences as 

possible (Arnold 1990, 7; Light 1999; Quirk 1991, 47; Steger 1995). Unilateral orders also 

play an important role when as part of policy implementation they are used to execute laws 
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passed by Congress. Unable to attend to every conceivable contingency, Congress has found 

it necessary to use legislation to identify its goals while delegating discretion to the executive 

to implement them (Fisher 1997, 86).42  The delegation of authority succeeds not only in 

expressing Congressional intent it enables the president’s unilateral orders to have the weight 

of law.43 Acting under authority delegated by statute, it is not surprising that presidents use 

them to implement the objectives and goals of Congress (Moe and Wilson 1994; Shull 1997, 

Volden 2002). 44  

Issue Identification 

President Obama introduced the topic of health care reform in his Inaugural Address 

announcing that “our health care is too costly.” 45 It was also one of three key issues he 

focused on in his address before a joint session of the 111th Congress citing the need to 

“address the crushing cost of health care.” 46 As President-elect, Obama was committed to 

the creation of a White House Office of Health Reform, and he chose Senate Majority 

Leader Tom Daschle to lead the effort as Secretary of Health and Human Services.47 His 

earliest milestone towards providing “access to  affordable health care” was the passage of 

                                                 
42  Locke, Second Treatise of Government, § 153.  

43 Jenkins v. Collard, 145 U.S. 546, 560-561 (1891)); Youngstown Sheet and Tube Co. et. al. v. Sawyer, 343 

U.S. 579 (1952). 

44 Kenneth R. Mayer, With the Stroke of A Pen, (2003:29). This type can be equated to executive orders 

which are used to create and alter institutional structures but are not self-executing. In these cases, 

the president generally relies on Congress for implementing authority.    

45 Barack Obama, Inaugural Address, January 20, 2009.  

46 Barack Obama, Address Before a Joint Session of the Congress, February 24, 2009. Energy and 

education were the other two key issues he addressed.  

47 In anticipation of his new role see Tom Daschle, “Prospects for Health Care Reform in 2009,” 

Yale Law and Policy Review 27(1): 173-185.    
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the Children’s Health Insurance Program Reauthorization Act of 2009 (CHIPRA).48 It was 

necessary to act quickly because Congress had only authorized and appropriated funds for 

the program through 2007. 49 Under the prior administration, President George W. Bush 

twice vetoed bills to reauthorize the program by citing concerns over expanded eligibility 

requirements and cost and “because it would move health care in this country in the wrong 

direction.” 50 The CHIPRA of 2009 though passed with bipartisan support despite a 

provision allowing states to add coverage for legal immigrants and the debacle over Senate 

confirmation hearings for Senator Tom Daschle as Secretary for Health and Human Services 

(HHS).51 Obama soon began centralizing his administration’s efforts by convening a White 

House forum on health reform. 52 In April, President Obama announced through executive 

order the creation of a White House Office of Health Reform, furthermore, that the 

                                                 
48 Barack Obama, Statement on Congressional Passage of Health Care Legislation, January 29, 2009, 

Children’s Health Insurance Program Reauthorization Act (Public Law 111-3; 123 Stat. 8).   

49 The State Children’s Health Insurance Program was established under the Balanced Budget Act of 

1997 (Public Law 105-33) and appropriated funds for FY 1998-FY 2007. Legal authority for the 

program expired on March 31, 2009.   

50 George W. Bush, Message to the House of Representatives Returning Without Approval the 

Children’s Health Insurance Program Reauthorization Act of 2007, H.R. 976, October 3, 2007 and 

Message to the House of Representatives Returning Without Approval the Children’s Health 

Insurance Program Reauthorization Act of 2007, H.R. 3963, December 12, 2007.  

51 Tom Daschle stepped down from his position as White House health czar and withdrew his 

nomination for Secretary of Health and Human Services on Tuesday February 3, 2009. “Congress 

Set to Renew Health Care for Children,” by Robert Pear, New York Times, January 13, 2009. The 

House of Representatives agreed to the Senate amendment of CHIPRA of 2009, H.R. 2, 111th Cong., 

1st sess., February 4, 2009 Roll Call No. 50: 290-135 with 41 Republicans in favor, 2 Democrats 

opposing, 3 Democrats and 5 Republicans abstaining.   

52 Barack Obama, Remarks at the Opening Session of the White House Forum on Health Reform, 

March 5, 2009. 
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Secretary of HHS will create an Office of Health Reform to work with the White House. 53 

This type of action has been recognized by scholars as a formal means of centralizing policy 

development in the executive branch (Cooper 2002; Mayer 2001; Warber 2006). The 

president’s objectives in issuing the order included the coordination of executive branch 

policy making with Congress. However, even a unified government and the largest majority 

party size in many years, success for health care reform was not a foregone conclusion. 

President Clinton had embarked on health care reform as he rode the coattails of his 

honeymoon yet his efforts proved dismal. Succeeding where Clinton failed, President 

Obama signed the Patient Protection and Affordable Care Act (PPACA) and one week later, 

the Health Care and Reconciliation Act (HCRA) of 2010. 54  

Conceivably, success cannot be attributed solely to President Obama’s use of an 

executive order creating the Office of Health Care Reform although it spurred extensive 

activity within the White House and HHS centralizing efforts within the executive branch 

and acting with a unified voice in relation to Congress. Deference to the legislative branch 

may also have contributed. Jacobs (2010, 622) notes that Obama “did seize on the 

presidency’s unparalleled capacity to put comprehensive national reform on the agendas of 

the nation and Congress. In fact, while Clinton designed a strategy for Congress to follow, 

Obama’s “quick hand-off to Congress shortly after his inauguration” enabled the formation 

                                                 
53 Executive Order 13507 Establishment of the White House Office of Health Reform (74 FR 17071, 

April 13, 2009). On April 9, 2009, Nancy-Ann DeParle was nominated to lead the White House 

office. Kathleen Sebelius was sworn in as the Secretary of the Department of Health and Human 

Services (HHS) on April 28, 2009. 

54 Patient Protection and Affordable Care Act, Public Law 111-148. The Health Care and Education 

Reconciliation Act of 2010, Public Law 111-152 (124 Stat. 1029) was enacted by means of the 

reconciliation process, in order to amend the Patient Protection and Affordable Care Act, Public Law 

111-148.    

http://www.law.cornell.edu/jureeka/index.php?doc=USPubLaws&cong=111&no=152
http://en.wikipedia.org/wiki/United_States_Statutes_at_Large
http://en.wikipedia.org/wiki/Reconciliation_(United_States_Congress)
http://en.wikipedia.org/wiki/Patient_Protection_and_Affordable_Care_Act
http://www.law.cornell.edu/jureeka/index.php?doc=USPubLaws&cong=111&no=148
http://www.law.cornell.edu/jureeka/index.php?doc=USPubLaws&cong=111&no=148
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of necessary coalitions. Burke (2011, 113) compares the health care efforts of the two 

administrations remarking that unlike Clinton, in the Obama strategy, “the details were left 

to the legislative process.”  

Yet even though under President Obama tried to leaving the majority party to pursue 

legislation their way, partisan conflict over the content of the bills nearly derailed the 

legislative process. The House’s bill represented the Republican perspective and the Senate, 

the Democrat’s position and the two versions were irreconcilable. President Obama 

convened a bipartisan meeting on health care reform in an attempt to iron out differences 

citing that “this has become a very ideological battle…it has become a very partisan battle” 

(Frakes 2012). 55  But bipartisanship was not enough to advance the process which left the 

Senate convinced that reconciliation was the solution whereby the House would pass the 

Senate version of the bill and then pass the Senate’s amendments in a separate reconciliation 

bill.  A few weeks later, the House passed the Senate version of the bill with a vote of 219 to 

212 with 34 Democrats and all 178 Republicans voting against it. The PPACA had passed 

but with none of the bipartisanship that had marked CHIPRA of 2009 a year earlier.  

Republicans introduced legislation to repeal the bill the day before Obama signed the 

PPACA into law providing further evidence of the partisanship divide over the bill. 56 At a 

speaking engagement in Iowa a few days later, President Obama told Republicans to “go for 

it” secure in the fact that the majorities were not big enough to override his veto. 57  On 

                                                 
55 Barack Obama, Remarks at the Opening Session of a Bipartisan Meeting on Health Care Reform, 

February 25, 2010. 

56 Bill to repeal the Patient Protection and Affordable Care Act, H.R. 4903, introduced by Michele 

Bachmann on March 22, 2010.   

57 Barack Obama, Remarks at the University of Iowa in Iowa City, Iowa March 25, 2010. “This is the 

reform that some folks in Washington are still hollering about, still shouting about. Now that they 
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March 30, 2010 he signed the Health Care and Education Reconciliation Act of 2010 which 

passed again along partisan lines with Republicans unanimously opposed in both chambers. 

Congressional response to the law continues along partisan and ideological lines. After the 

mid-term elections of 2010, the Republican-controlled House of Representatives voted to 

approve bills repealing the APPACA in 2011 but the Democratic-controlled Senate refused 

to take action on either bill. 58  Republicans introduced over 33 bills overturning the PPACA 

or the “Obamacare” as it is derisively known. 59 In the following legislative session after the 

Democrats lost partisan control of the House, the House Energy and Commerce 

Committee’s Subcommittee on Oversight and Investigations also began investigating the 

activities conducted by the White House Office of Health Reform. The committee “sent a 

letter to Deputy White House Chief of Staff Nancy-Ann DeParle (former director of the 

White House Office of Health Reform) calling for the release of documents and information 

regarding closed-door negotiations between the Obama administration and various 

industries and special interests as the health care law was being developed.” 60  

Policy Formulation 

Although President Clinton was unsuccessful in gaining Congressional support for 

his complete health care program (the Health Securities Act), he made incremental but 

                                                                                                                                                 
passed it—now that we passed it, they're already promising to repeal it. They're actually going to run 

on a platform of repeal in November. You've been hearing that. And my attitude is, go for it.” 

58 Bill repealing the Job-Killing Health Care Law Act, H.R.2, Roll Call No. 14: 245–189, January 19, 

2011; Repeal of Obamacare Act, H.R. 6079, Roll Call 460: 244-185, July 11, 2012. 

59 One example is the Repeal of Obamacare Act, H.R. 6079, which passed the House on July 11, 

2012 with 239 Republican votes in favor of the bill.    

60 House Energy and Commerce Committee, Energy and Commerce Committee Seeks Documents on Secret 

White House Health Care Negotiations, 112th Cong., 1st sess.;  House Energy and Commerce Committee, 

Investigation Update: Committee Continues Inquiry Into the Development of Obamacare, 112th Cong., 2nd sess.  
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significant progress, towards reform. One particular important piece of legislation was the 

Health Insurance Portability and Accountability Act of 1996 (HIPAA) which was passed in 

the 104th Congress. 61  On signing the bill into law, President Clinton remarked that “it will 

eliminate the possibility that individuals can be denied coverage because they have a 

preexisting medical condition.” 62 One way of gaining information on a person’s preexisting 

condition was the transfer of genetic information and as a result, HIPAA offered some 

protection by prohibiting group health plans from using genetic information to deny 

coverage. President Clinton however was convinced that greater protection was needed in 

order to complement the speed of genetic research. A year later, during the 105th session, he 

announced his legislative proposal to ban discrimination based on genetic screening noting 

that “it’s wrong when someone avoids taking a test that could save a life because they’re so 

afraid that the genetic information will be used against them.” 63 He proposed banning “all 

health plans, group and individual, from denying coverage or from raising premiums on the 

basis of genetic tests…but it will protect researchers' ability to make the best use of this 

vitally important tool.” 64 During the 106th Congress, Tom Daschle introduced the Genetic 

Nondiscrimination in Health Insurance and Employment Act of 1999. 65 One bill that 

                                                 
61 Health Insurance Portability and Accountability Act of 1996, Public Law 104-191, also known as 

the Kennedy-Kassenbaum or Kassenbaum-Kennedy Act.   

62 William J. Clinton, Statement on Signing the Health Insurance Portability and Accountability Act 

of 1996, August 21, 1996.  

63 William J. Clinton, Remarks Announcing Proposed Legislation To Ban Discrimination Based on 

Genetic Screening, July 14. 1997. 

64 Ibid.  

65 Genetic Nondiscrimination in Health Insurance and Employment Act of 1999, S. 1322, 106th 

Cong., 1st Sess. The bill was read twice and referred to committee but it was not scheduled for a 

hearing. A companion bill Genetic Information Nondiscrimination in Health Insurance Act, H.R. 

306, was introduced in the House by Rep. Louise Slaughter (D-NY) January 7, 1999.    
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addressed the protection of genetic protection but lacked the breadth of coverage that 

President Clinton sought succeeded in passing the House and Senate. 66  

In his annual state of the union address to the second session of the 106th Congress, 

President Clinton reiterated his legislative goal to “prevent any genetic discrimination 

whatever by employers or insurers.” 67 A few days later, he issued an executive order 

prohibiting discrimination against federal employees based on protected genetic information, 

or information about a request for or the receipt of genetic services. 68  In his remarks on 

signing the executive order, President Clinton acknowledged the limitation of his 

administrative action and his need for legislative support by stating that “my goal is to set an 

example and pose a challenge for every employer in America” but “because by executive 

order I can only do so much, we also need congressional action this year” asking members 

to support the Genetic Non-Discrimination in Health Insurance and Employment Act. 69 

President Clinton did not succeed in gaining support for the bill but the House did hold a 

hearing on genetic nondiscrimination at which policy guidance on the president’s executive 

                                                 
66 Patients’ Bill of Rights Plus Act, H.R. 2990, 106th Cong., 1st Sess., Introduced by Rep. Jim Talent 

(R-MO). The bill passed the House on October 6, 1999, Roll No. 485: 227-205 and the Senate with 

an amendment by unanimous consent on October 14, 1999 and on February 1, 2000 the House was 

preparing for conference (the Senate already having appointed conferees) but a motion to reconsider 

was agreed to without objection.   

67 William J. Clinton, Address Before a Joint Session of the Congress on the State of the Union, January 

27, 2000. 

68 Executive Order 13145 To Prohibit Discrimination in Federal Employment Based on Genetic 

Information (65 FR 6877, February 10, 2000). 

69 William J. Clinton, Remarks on Signing an Executive Order to Prohibit Discrimination in Federal 

Employment Based on Genetic Information, February 8, 2000.  
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order was inserted. 70 The topic of genetic nondiscrimination continued to be introduced as a 

topic of hearings and legislation from 2002 until 2008 when President George W. Bush 

signed the Genetic Information Nondiscrimination Act of 2008.71 In his remarks on signing 

the bill into law, President Bush noted that “it’s a piece of legislation which prohibits health 

insurers and employers from discrimination on the basis of genetic information” and paid 

homage to Ted Kennedy and his decade-long dedication “to get this piece of legislation to a 

President’s desk.” 72  

Another well recognized example of is President Reagan’s efforts to promote his 

policy on drug control. During the end of his first term in office, President Reagan initiated 

his campaign to fight drug abuse.73 In December 1985, the United States Customs Service, a 

bureau of the Department of the Treasury, established a Drug Screening Task Force to 

explore the possibility of implementing a drug-screening program within the Service. 74 

                                                 
70 House Committee on Education and Workforce Subcommittee on Employer-Employee Relations, 

Genetic Nondiscrimination: Implications for Employers and Employees, 107th Cong, 1st Sess. 

71 Genetic Information Nondiscrimination Act of 2008, Public Law 110-343.    

72 George W. Bush, Remarks on Signing the Genetic Information Nondiscrimination Act of 2008, 

May 21, 2008. 

73 Radio Address to the Nation on “The Problems Related to Drug Abuse,”  June 30, 1984; and 

during his campaign for a second term in office, “Remarks Accepting the Presidential Nomination at 

the Republican National Convention” in Dallas, Texas, August 23, 1984. 

74 A suit was commenced in the United States District Court for the Eastern District of Louisiana on 

behalf of current Customs Service employees who alleged that the Custom Service drug-testing 

program violated, inter alia, the Fourth Amendment. On October 27, 1986, plaintiffs moved for a 

preliminary injunction "suspending Customs' urine collection and analysis program, pending final 

disposition of this complaint." On November 14, 1986, the district court, finding that "numerous 

constitutional infirmities" plagued the Customs Service's drug testing program permanently enjoined 

the program and granted a declaratory judgment that the program was unconstitutional (National 

Treasury Employees Union v. Von Robb, 649 F. Supp. 380 (1986).  
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Concurrent with this effort, President Reagan had presented his proposed order for drug 

testing of all federal employees for consideration but there was a lack of consensus and 

support during committee and subcommittee hearings with concern over the 

constitutionality of the government program as well as the parameters.75  Letting members of 

Congress simmer over his proposal he took the message on the road. 76 And at the end of 

his public campaign, he issued his executive order establishing drug testing of Federal 

employees.77  Concurrent with issuing an executive order setting an example for other 

employers to establish a drug testing program, he also transmitted his Drug-Free America 

Act to Congress. In his remarks President Reagan announced that, “The Executive order 

that I'm signing will implement new procedures that will work to ensure a drug-free Federal 

                                                 
75 House Committee on Post Office and Civil Service Subcommittee on Human Resources, Examine 

Administration Recommendation to Drug Test Federal Employees, 99th Cong., 2nd sess.; House Committee on 

Narcotics Abuse and Control Hearing, Drug Abuse in the Workplace, 99th Cong., 2nd sess. The National 

Treasury Employees Union (NTEU) immediately challenged the order, claiming that the surveillance 

program would violate the Administrative Procedure Act and the Civil Service Reform Act, and that 

the procedures prescribed in the order violated the fourth amendment (National Treasury Employees 

Union v. Reagan, 651 F. Supp. 1199 (E.D. La. 1987)). 

76 Address at the United States Naval Academy Commencement Exercises in Annapolis, Maryland 

May 22, 1985; Remarks at a White House Briefing for Service Organization Representatives on Drug 

Abuse July 30, 1986; Statement by Principal Deputy Press Secretary Speakes on Efforts to Eradicate 

Drug Abuse July 30, 1986; Remarks Announcing the Campaign Against Drug Abuse and a Question-

and-Answer Session With Reporters August 4, 1986; Remarks at the National Conference on 

Alcohol and Drug Abuse Prevention in Arlington, Virginia August 6, 1986; Statement by Principal 

Deputy Press Secretary Speakes Announcing an Address by the President and Mrs. Reagan on Drug 

Abuse September 4, 1986; Radio Address to the Nation on Education and Drug Abuse September 6, 

1986; Address to the Nation on the Campaign Against Drug Abuse September 14, 1986; Message to 

the Congress Transmitting Proposed Legislation To Combat Drug Abuse and Trafficking September 

15, 1986. 

77 Executive Order No. 12564 (51 FR 32889; September 15, 1986). 
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workplace. And the legislation, the Drug-Free America Act, addresses the need to get drugs 

out of the workplace, schools, and our neighborhoods; it helps the States with drug 

treatment; and it cracks down on drug traffickers.” 78  The order provided elements of a plan 

that would more likely withstand constitutional challenge currently rampant in the courts. 79  

Hearings resumed after the order was issued regarding the justification and constitutionality 

of drug testing in the federal workplace as well as the content of the president’s executive 

order. 80 It was a divided government with a Democrat controlled Congress that 

appropriated funding to initiate the program but who also placed significant restrictions on 

its implementation. 81  Yet President Reagan persevered, and Congress enacted the Drug-

Free Workplace Act of 1988 before the end of his second term in office.82 As Phillip Cooper 

(2002, 68) acknowledged, “the order launched a national effort by employers both public 

and private to implement various types of employee-testing programs.”  

                                                 
78 Ronald Reagan, Remarks on Signing an Executive Order and a Message to Congress Transmitting 

Proposed Legislation To Combat Drug Abuse and Trafficking, September 15, 1986. 

79 For a history of cases analyzing the issue of the Fourth Amendment and random drug testing 

during this time frame see Russell Buhite, “Random Urinalysis and the Fourth Amendment: Can 

They Coexist?” Washington University, Journal of Urban and Contemporary Law (1988) 33: 290-314 

and Mark E. Newcomb, “The Drug-Free Federal Workplace: A Question of Reasonableness,” 

William and Mary Law Review (1987) 29: 215-248. For a contrasting view of the constitutional 

strength of the order see Mary E. Lathers, “Do You Abandon All Constitutional Protections by 

Accepting Employment with the Government?” Santa Clara Law Review (1988) 28:169-193. 

80 House Committee on Post Office and Civil Service Subcommittee on Human Resources, Drug 

Testing Federal Employees (Part II),  99th  Cong., 2nd sess.   

81 H.R. 1827 Supplemental Appropriations Act, 1987, Public Law 100-71 (101 Stat. 468), Appendix 

B.  Title V. General Provisions. The current law of public employee drug testing began with the 

Supreme Court’s decisions in Skinner v. Railway Labor Executives’ Assn., 489 U.S. 602 (1989), and 

National Treasury Employees v. Von Raab, 489 U.S. 656 (1989). Also see William Howell (2003), pp. 121-

123.  

82 Drug Free Workplace Act of 1988, Public Law 100-690 (102 Stat. 4307).      
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Policy Implementation 

When unilateral orders are used to implement policy it is generally to execute law 

enacted within the same session or the one immediately prior.   An example of this is 

President Reagan’s executive order which he issued pursuant to technology transfer 

legislation. In October 1986 during the 99th Congressional session, President Reagan signed 

the Federal Technology Transfer Act of 1986, only the second major piece of legislation to 

focus directly on growing importance of technology transfer.83 In the Act, Congress declared 

that technology transfer was the responsibility of the federal government. The Act also 

confirmed the need for transferring technology to the marketplace to insure competitive 

commercial markets. President Reagan took administrative action during the next legislative 

session.  Citing his authority under the Federal Technology Transfer Act and other relevant 

laws, he issued an executive order facilitating access to technology and encouraging federal 

government assistance in the commercialization of new technologies.84  One way this was 

accomplished was by promoting the commercialization of federally funded inventions and 

encouraging the public and private cooperation and partnership. President Reagan though 

                                                 
83 Federal Technology Transfer Act of 1986, HR 3773, Public Law 99-502 (100 Stat. 1785). The 

purpose was “To amend the Stevenson-Wydler Technology Innovation Act of 1980 to promote 

technology transfer by authorizing Government-operated laboratories to enter into cooperative 

research agreements and by establishing a Federal Laboratory Consortium for Technology Transfer 

within the National Bureau of Standards, and for other purposes.” 

84 EO-12591 Facilitating Access to Science and Technology (Apr. 10, 1987; 52 FR 13414). “By the 

authority vested in me as President by the Constitution and laws of the United States of America, 

including the Federal Technology Transfer Act of 1986 (Public Law 99-502), the Trademark 

Clarification Act of 1984 (Public Law 98-620), and the University and Small Business Patent 

Procedure Act of 1980 (Public Law 96-517), and in order to ensure that Federal agencies and 

laboratories assist universities and the private sector in broadening our technology base by moving 

new knowledge from the research laboratory into the development of new products and 

processes…” 
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was not alone in his action. During the 100th session, the transfer of science and technology 

was also the subject of committee hearings and bills. 85 President Reagan had the privilege of 

seeing his work with Congress as well as his own federal initiatives in the form of an 

executive order and legislative messages culminate in the Steel and Aluminum Energy 

Conservation and Technology Competitiveness Act. 86  The Act provided for a public-

private partnership to undertake scientific research as developed under his executive order 

which President Reagan cites in the statement on signing the act. 87 

Sometimes, presidents end up implementing a law signed by the prior president 

giving them an opportunity to create the policy that represents their policy position. An 

example is President Clinton’s executive action related to the topic of homelessness in the 

103rd legislative session. Although legislation seeking a permanent housing solution for the 

homeless was enacted by the 102nd Congress and signed by President Bush it was 

implemented by President Clinton. 88  The law authorized the agency for Housing and Urban 

                                                 
85 House Committee on Science, Space and Technology’s Technology Policy Task Force, Review of 

Previous Studies, 110th Cong, 1st Sess.; House Committee on Science, Space and Technology’s 

Subcommittee on Energy Research and Development, Technology Transfer, 100th Cong, 1st Sess. ; Steel 

and Aluminum Energy Conservation and Technology Competitiveness Act of 1988, S 2470, 

Introduced June 6, 1988. 

86 Steel and Aluminum Energy Conservation and Technology Competitiveness Act of 1988, Public 

Law 100-680. 

87 Ronald Reagan, Statement on Signing the Steel and Aluminum Energy Conservation and 

Technology Competitiveness Act of 1988, November 17, 1988. “I have approved S 2470 with the 

understanding that section 5(b) of S 2470 regarding ownership of inventions resulting from these 

partnerships will be interpreted in a manner consistent with the Bayh-Dole Act (Public Law 96-17 ( 

94 Stat. 3019)) and Executive Order 12591.” 

88 Housing and Community Development Act of 1992, Public Law 102-550. Under Title XIV, the 

Stewart B. McKinney Homeless Housing Assistance Amendments Act of 1992 replaced the current 

supportive housing demonstration program and the supplemental assistance for facilities to assist the 
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Development (HUD) to establish a new supportive housing program for the homeless and 

extended the authorization of appropriations and the sunset date of the Interagency Council 

of the Homeless.89 Under executive order President Clinton directed the Interagency Council 

to develop a federal plan to break the cycle of homelessness and in his remarks announcing 

the program three days before Christmas, President Clinton explained how the program 

looked “beyond the issue of temporary shelters to the question of permanent relief from the 

condition of homelessness.” 90 In response, the 103rd Congress authorized a HUD 

demonstration project which incorporated elements of the interagency council’s federal plan 

and President Clinton’s objectives as expressed in his executive order. 91  

Another way that presidents use administrative action as part of a strategy to gain 

legislative support is in negotiating support for the passage of a bill. Returning to the 

                                                                                                                                                 
homeless program with a new supportive housing program. It authorized the Secretary of Housing 

and Urban Development to provide project assistance for: (1) acquisition and rehabilitation; (2) new 

construction; (3) leasing; (4) operating costs; (5) supportive services; and (6) technical assistance. 

Subtitle B: Interagency Council on the Homeless - Extends: (1) the authorization of appropriations 

through FY 1995 for the Interagency Council on the Homeless; and (2) the Council's sunset date to 

October 1, 1995. 

89 Ibid.  

90 Executive Order 12848 Federal Plan to Break the Cycle of Homelessness (58 FR 29517; May 20, 

1993); William J. Clinton, “Remarks Announcing Grants for Programs for the Homeless,” December 

22, 1993, Papers of the President, American Presidency Project. By the authority vested in me as 

President by the Constitution and the laws of the United States of America, including title II of the 

Stewart B. McKinney Homeless Assistance Act, as amended (42 U.S.C. 11311–11320), and section 

301 of title 3, United States Code, and in order to provide for the streamlining and strengthening of 

the Nation’s efforts to break the cycle of homelessness.” 

91 HUD Demonstration Act of 1993, Public Law 103-120. Authorized the Secretary of HUD to 

demonstrate innovative strategies for assisting the homeless and established a HUD demonstration 

program to provide grants to states and local governments to provide comprehensive services for the 

homeless and for innovative homeless assistance projects.  
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PPACA discussed above, President Obama used executive action in order to effectuate a 

legislative compromise. In order to gain the necessary votes to pass the PPACA bill, 

President Obama promised to issue an executive order that would implement a provision 

that had been removed from the bill. The issue centered on a concern by both Republicans 

and pro-life Democrats over federal funding for abortion because the “bill places individual 

premium payments for the government-run public insurance plan into a Federal treasury 

account that may be used to pay for abortions.” 92 The Stupak-Pitts Amendment guaranteed 

Federal funds could not be used for abortion passed the House but it was not included in 

the Senate version of the bill. 93 In order to gain the commitment of Rep. Stupak (D-MI.) 

and the bloc of pro-life Democrats, the president agreed to issue an executive order barring 

federal funding of abortion under the bill. 94 His administration action secured the necessary 

votes. The day after he signed the bill into law, President Obama citing his authority under 

the PPACA, issued an executive order enforcing the restrictions against the use of federal 

funds for abortion services consistent with the longstanding statutory protection afforded by 

the Hyde Amendment and to establish a model set of segregation guidelines for State health 

                                                 
92 Statement of Rep.Virginia Foxx (R-N.C.), “No Federal Funding for Abortion,” 155 CONG. REC. 

H 12434 (daily edition Nov. 5, 2009),  

93 Preservation of Access to Care for Medicare Beneficiaries and Pension Relief Act of 2010, HR 

3962, 111th Cong., 1st sess.; Roll Call No. 884: 241-194. The Nelson amendment No. 2962 was 

included in the Senate version of the bill agreed to table the motion (Senate Vote No. 369: 54-45, 

December 8, 2009). 

94 Stupak revises abortion stance on health care bill, citing Obama's executive order March 23rd, 2010 

Tampa Bay Times, PolitiFact.com; Statement of Former Congressman Bart Stupak, Democrats for 

Life Panel Discussion, September 4, 2012.   
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insurance commissioners.” 95 Pursuant to the executive order, pre-regulatory model 

segregation guidelines were issued on September 20, 2010.96  

Yet President Obama’s administrative action was considered only an interim 

substitute for legislation. In early 2011, House Republican members responded to the 

president’s executive order with legislation proposing the No Taxpayer Funding for 

Abortion Act narrowing the limits on federal funding for abortion. 97  Undeterred HHS 

published a proposed rule specifying the procedures for the segregation of funds for 

abortion services for qualified health plans. 98  Meanwhile, HHS was also addressing the 

extent of contraceptive coverage that would be allowed as part of preventive services under 

the act. In response, Republican House introduced the Respect for Rights of Conscience Act 

                                                 
95 Executive Order 13535 Ensuring Enforcement and Implementation of Abortion Restrictions in 

the Patient Protection and Affordable Care Act (75 FR 15599, March 29, 2010). The Hyde 

Amendment was passed by Congress in 1976 as a legislative rider to the yearly appropriations bill for 

Medicaid. It excludes abortion from the comprehensive health care services provided to low-income 

people by the federal government through Medicaid. Congress has made some exceptions to the 

funding ban for abortion funding in cases of rape or incest, as well as when a pregnant woman's life 

is endangered by a physical disorder, illness, or injury. In Harris v. McRae, 448 U.S. 297 (1980) (held 

that States that participated in Medicaid were not required to fund medically necessary abortions for 

which federal reimbursement was unavailable as a result of the Hyde Amendment, which restricted 

the use of federal funds for abortion). 

96 Pre-Regulatory Model Guidelines Under Section 1303 of the Affordable Care Act (PL-111-148): 

Issued Pursuant to Executive Order 13535 (March 24, 2010) jointly issued by OMB and HHS 

September 20, 2010. 

97 No Taxpayer Funding for Abortion Act, HR 3, 112th Cong., 1st Sess. House Committee on the 

Judiciary Subcommittee on Constitution, No Taxpayer Funding for Abortion Act, 112th Cong, 1st Sess.  

98 Department of Health and Human Services, Part II, 45 CFR Parts 155 and 156, Patient Protection 

and Affordable Care Act, Establishment of Exchanges and Qualified Health Plans, Section n. 

segregation of Funds for Abortion Services (§156.280), Proposed Rule, Federal Register Vol. 76, 

No.136, July 15, 2011. 

http://en.wikipedia.org/wiki/Case_citation
http://en.wikipedia.org/wiki/Medicaid
http://en.wikipedia.org/wiki/Hyde_Amendment
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of 2011 declaring that nothing in the PPACA shall be construed to require a health plan to 

cover an item or service contrary to the provider’s beliefs.99 A subcommittee hearing was 

held to address the mandate for preventive care including coverage for contraception and 

family planning. 100 In an effort to address the religious divide over the issue, the interim final 

rules issued by HHS were amended “to provide Health Resources and Services 

Administration (HRSA) additional discretion to exempt certain religious employers from the 

Guidelines where contraceptive services are concerned.” 101 However, in January 2012, 

Secretary Sebelius issued a statement that “the department is announcing that the final rule 

on preventive health services will ensure that women with health insurance coverage will 

have access to the full range of the Institute of Medicine’s recommended preventive services, 

including all FDA-approved forms of contraception.” 102 The agency later modified its 

position by exempting group health plans sponsored by certain religious employers from the 

coverage requirement beginning in August 2012.103 But with a Republican controlled House, 

Congress’s response to the president’s implementation of segregated funding and 

contraceptive coverage will most likely continue into the 113th session.  

Unilateral Orders as an Alternative to Legislation 

                                                 
99 Respect for Rights of Conscience of 2011, HR 1179, 112th Cong. 1st sess. 

100 House Committee on Energy and Commerce Subcommittee on Health, Do New Health Law 

Mandates Threaten Conscience Rights and Access to Care?, 112th Cong, 1st Sess. 

101 Department of the Treasury, Department of Labor, Department of Health and Human Services, 

45 CFR Part 147, Group Health Plans and Health Insurance Issuers Relating to Coverage of 

Preventive Services Under the Patient Protection and Affordable Care Act, Interim Final Rules with 

request for comments, Federal Register Vol. 76, No.149, August 3, 2011. 

102 Statement by U.S. Department of Health and Human Services Secretary Kathleen Sebelius, 

January 20, 2012.   

103 Women’s Preventive Services: Required Health Plan Coverage Guidelines beginning on or after 

August 1, 2012.  



64 

 

When unilateral orders represent the president’s policy on issues before Congress it 

may serve as an effective tool when used as an administrative alternative to legislation. 

Because unilateral orders are effectuated independent of legislative approval, they represent 

the authority and power of the president which may work to his advantage in his dealings 

with Congress. As Neustadt (1990, 30) explains, “a President’s authority and status give him 

great advantages in dealing with the men he would persuade.” Unilateral authority enables 

the president to “act quickly and with flexibility in responding to problems and changing 

political, economic and social circumstances as they arise” (Moe and Howell 1999a, 138). Yet 

at the same time without Congress’s support, an administrative policy can be overturned by 

later presidents, it can be altered by legislation, and rendered ineffective due to restraints on 

implementation. Figure 3.2 illustrates how presidents have used unilateral orders as part of 

an alternative to legislation in each stage of the legislative process. 

 

 

[Insert Figure 3.2 about here]  

 

 

The study of unilateral orders in relation to the legislative process is generally 

analyzed as a contentious one with the two branches battling over policy control. In the issue 

identification stage, the president has the capacity to act while Congress is only beginning to 

identify the key issues and interests associated with the issue. According to Mayer, the 

president starts with an institutional advantage by being a unitary actor who can act quickly 

as the Constitution intended and overturning his action requires Congress, a collective actor, 

to take positive action to overcome the president (Mayer 2001, 26). In the policy formulation 
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stage, presidents may choose an executive action when their chances for legislative success in 

each chamber decline. Krause and Cohen (1997, 462) hypothesize that “as the president’s 

legislative success rate declines (rises) in each chamber, they will be more (less) inclined to 

issue executive orders as a means to circumvent the legislative process as a means to 

circumvent the legislative process”. Cooper (2002, 55) writes that unilateral orders “have 

often been issued as responses to friends or foes, but they have also been used in order to 

accomplish an end run around Capitol Hill. According to Cooper ( 2002, 71) “the practice of 

using executive orders to make an end run around Congress has a mixed record of success” 

where many recent presidents “encountered significant difficulties, both political and legal, 

by challenging the legislature using executive orders.” Deering and Maltzman (1999, 768) 

argue that presidents “use executive orders to circumvent a hostile Congress but do not issue 

orders that are likely to be overturned.” In the unilateral politics model the president can 

influence policy when he preempts legislation substituting a more moderate position or 

when Congress is unable to act because it is gridlocked (Howell 2003, 53). In the policy 

implementation stage, presidents use unilateral orders to carry out the will of Congress. 

Consistent with Gleiber and Shull (1992) and Gomez and Shull (1995) Krause and Cohen 

(1997, 462) contend that “as a president achieves greater legislative success, more executive 

orders may be issued to ensure proper implementation.”  

Alternatively, after laws are enacted, unilateral orders can be issued to undermine 

legislation or shift it closer to the president’s preference. As with signing statements, or a 

statement accompanying a veto, presidents may express their disagreement. Presidents can 

use unilateral orders to implement their disapproval and the difficulty is that they are 

enforceable while a signing statement or a veto statement is not.  The challenge though to 

the president is identifying a source of authority upon which to rely yet as Cooper (2002, 75) 
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acknowledges, the Court will seek a broad interpretation of the president’s underlying 

authority.       

Issue Identification 

Issue identification generally begins with information gathering during congressional 

hearings in committees and subcommittees. Witnesses are called from the executive branch, 

industry, special interests, and Congress to testify. It is important to acknowledge that 

because the president is able to draw on the resources of the executive branch, he generally 

has an informational advantage. As a result, issuing a unilateral order as an alternative to 

legislation at this stage of the process may forestall legislative progress as members of 

Congress observe and investigate the effectiveness of the president’s action. Mayer (2001) 

illustrates this type of relationship in his discussion on President Carter’s executive action on 

intelligence activities. Carter inherited a tumultuous situation from the prior administration. 

When President Ford assumed the presidency, he faced a Democratic Congress focused on 

investigations into intelligence abuses by the Central Intelligence Agency during the Nixon 

Administration and actively developing legislation to establish a formal role for itself (Mayer 

2001, 172; CRS 2004, 26-27). 104  Senator Frank Church (D-ID) introduced the Intelligence 

Oversight Act which sought to establish a standing Senate Committee on Oversight and to 

prohibit covert and clandestine activity unless the committee was first informed.105  The 

Senate Committee on Governmental Affairs held daily hearings on the bill. 106 Meanwhile, 

President Ford issued an executive order on Foreign Intelligence Activities as part of a 

                                                 
104 Richard Best Jr., Proposals for Intelligence Reorganization, 1949–2004, Congressional Research 

Service, RL32500. 

105 Intelligence Oversight Act of 1976, S. 2865, 94th Cong., 2nd sess., Introduced by Senator Frank 

Church, Chairman of the Church Investigation Committee, January 29, 1976. 

106 Senate Committee on Governmental Affairs, 94th Cong., 2nd sess. , February 2, 3, 5, 76, 1976.  
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“concerted effort to preempt legislation that would have established tighter congressional 

control and more specific restrictions on the conduct of intelligence agencies” (Mayer 2001, 

171).107  In the order, President Ford sought to “establish policies to improve the quality of 

intelligence needed for national security, to clarify the authority and responsibilities of the 

intelligence departments and agencies, and to establish effective oversight to assure 

compliance with law in the management and direction of intelligence agencies and 

departments of the national government.”  To insure that future legislative efforts 

conformed to his preferences, concurrent with issuing the executive order, President Ford 

proposed his own legislation to reform the United States Foreign Intelligence Community. 

108  Although neither the House nor Senate introduced bills in response to the president’s 

proposal, both chambers were considering creating intelligence committees in order to 

provide a formal role for their involvement in matters of national intelligence. The Senate 

was the first to create a new Select Committee on Intelligence.  109 

President Carter sought to build upon the foundation Ford established in his 

executive order but he was able to use a different approach. Since he had a unified Congress 

to work with the relationship between the branches was much less antagonistic. Early in 

President Carter’s first year in office, the House of Representatives created its own Select 

Committee on Intelligence.110 Both President Carter and Attorney General, Griffin Bell, 

worked to establish a relationship with many of the key congressional proponents of 

                                                 
107 Executive Order 11905 (41 FR 7703; February 19, 1976) 

108 Gerald Ford, Special Message to Congress, February 18, 1976. 

109 The US Select Committee on Intelligence (Intelligence Committee) was created by to Senate 

Resolution 400, 94th Congress May 19, 1976. 

110 Authorizing the creation of a Permanent Select Committee on Intelligence, H. Res. 658, 95th 

Cong. 1st sess.  
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intelligence reform legislation. 111 While publicly supporting charter legislation on intelligence 

agencies, President Carter was also concerned not to have it “infringe” on the president’s 

authority or the agencies (Mayer 2001, 172).  This effort may have laid the groundwork for 

the decision by the Senate Select Committee on Intelligence to “delay the process while the 

administration conducted its own study of intelligence organization (Mayer 2001, 172). 112 

Committee hearings continued on the topic of charters, but the development and 

introduction of bills was forestalled. President Carter then worked closely with the Senate 

and House Select Committee on Intelligence in the development of an executive order 

governing United States Foreign Intelligence Activities (Johnson 1985). 113 The order 

required that the restrictions on intelligence gathering be implemented in regulations that 

would have to be approved by the Attorney General. President Carter stated in his remarks 

upon signing that this “will be a basis for congressional action on a charter to be written for 

the Intelligence Community and I think later on, we’ll have one for the FBI, as well.” 114 He 

also noted that “one of the facets of this Executive order is that it directs those who are 

involved in the intelligence community to share information, sometimes of a highly 

confidential or secret nature, with the Members of Congress, so that there can be a joint 

sharing of responsibility for the collection and dissemination of intelligence information in a 

                                                 
111 President Carter, Statement on Signing  Foreign Intelligence Surveillance Act of 1978, Statement 

on Signing S. 1566 Into Law, October 25, 1978 

112 Annual Report to the Senate of the Select Committee on Intelligence, May 1977 which included 

plans to revise or establish charters and guidelines for intelligence activities.  

113  Executive Order 12036 United States Foreign Intelligence Activities (43 FR 3674; January 26, 

1978).  Senate Select Committee on Intelligence, Legislative Oversight of Intelligence Activities: The U.S. 

Experience, Senate Report 103-88, 103rd Cong., 2nd sess.     

114 President Jimmy Carter, January 24, 1978, United States Foreign Intelligence Activities Remarks 

on Signing Executive Order 12036, (43 FR 3674; January 26, 1978).   
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legal way.” 115 However Congress’s response to President Carter’s executive action was not 

to curtail but to provide legislative support.  During the 96th session, Congress formalized 

this system of communication and congressional oversight into the Intelligence 

Authorization Act. 116 In his signing statement, President Carter confirmed that “the 

oversight legislation that was passed does not seek to alter the respective authorities and 

responsibilities of the executive and legislative branches but rather codifies the current 

practice and relationship that has developed between the administration and the Senate and 

House Intelligence Committees over the past three years.” 117 President Carter’s executive 

order had also explicitly identified allowable and prohibited actions regarding foreign 

surveillance by agencies which Congress later incorporated into the Foreign Intelligence 

Surveillance Act (FISA). 118 The Act represented a significant effort in the Congress’s efforts 

to formalize intelligence policy through legislation instead of executive order or 

administrative directives. FISA permitted the president, acting through the Attorney 

General, to authorize electronic surveillances for foreign intelligence purposes without a 

court order in certain circumstances.  In his statement on signing FISA, Carter 

acknowledged this legislation as being “the first step toward the goal of establishing statutory 

charters for our intelligence agencies.” 119 He issued an executive order implementing the 

actions set forth in the Act, authorizing electronic surveillance for foreign intelligence 

                                                 
115 Ibid.  

116 Intelligence Authorization Act for Fiscal Year 1981 (Public Law 96-450; 94 Stat. 1981) 

117 Jimmy Carter, Intelligence Authorization Act for Fiscal Year 1981 Statement on Signing S. 2597 

Into Law, October 14, 1980. 

118 Foreign Intelligence Surveillance Act of 1978 (50 U.S.C. § 1801 et seq.) 

119 Jimmy Carter, October 25, 1978, Foreign Intelligence Surveillance Act of 1978, Statement on 

Signing S. 1566 into Law. 
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purposes.120 When the law was amended to include foreign intelligence physical searches, 

President Clinton issued a revised executive order implementing the changes to the law 

necessitating organizational and administrative changes within the executive branch.121  The 

introduction of the president’s executive order at the issue identification stage resulted in 

legislation that supported rather than constrained the president’s policy.   

A unified Congress was also receptive to President George W. Bush’s decision to use 

a unilateral order as part of an alternative to legislation in response to the terrorist attacks of 

September 11, 2001. Congress had showed its legislative support for President Bush’s 

decision to send troops abroad in response to the declaration of a national emergency. 122 

According to Congressional Quarterly, “lawmakers from both parties in both chambers 

quickly rallied around the president after the Sept. 11 terrorist attacks, endorsing the use of 

force to track down and punish those responsible.” 123 Regarding the need to respond 

quickly during times of national emergencies, it is sometimes difficult to disentangle the 

intention to use unilateral action in support of legislation. Importantly, White House 

spokesman Ari Fleisher stated; “the administration is gratified by Congress’s show of 

unity…the president of course has the authority as commander in chief to protect our 

nation…the president knows that the strength of our nation comes from the Constitution, 

which gives an important role to Congress, and he will continue to consult closely with 

                                                 
120 Executive Order 12139 (May 23, 1979; 44 FR 30311). 

121 Executive Order 12949 (60 FR 8169; February 13, 1995); Foreign Intelligence Surveillance Act of 

1978 (50 USC 1801 et seq) as amended by Public Law 103-359. 

122 Proclamation 7463, Declaration of National Emergency by Reason of Certain Terrorist Attacks 

(66 FR 48199, September 18, 2001). 

123 “Congress Oks Force after Sept. 11, 2001 Congressional Quarterly Almanac. Resolution on the 

Sense of the Congress Regarding Terrorist Attacks, S.J. Res. 22, Public Law 107-39, Signed 

September 18, 2001. 
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Congress and its leaders.” 124 However when President George W. Bush announced in a 

message to Congress, the “creation of a Cabinet-level position reporting directly to me, the 

Office of Homeland Security” within the Executive Office of the President (EOP), he 

“rebuffed” proposed legislation (Rudalevige 2002, 160).125 Members of the House were 

prepared to support the president having actively pursued legislation on domestic security 

prior to the September terrorist attacks. 126 The topic of homeland security had also been the 

subject of hearings during the session anticipating the need for a coordinated federal 

response to acts of terrorism. 127 Eager to support current needs Rep. Jim Gibbons (R-NV.) 

                                                 
124 Office of the Press Secretary, Press Briefing by Ari Fleisher, September 12, 2001.  

125 George W. Bush, Address Before a Joint Session of the Congress on the United States Response 

to the Terrorist Attacks of September 11, September 20, 2001.  

126 House Committee on Transportation and Infrastructure Subcommittee on Economic 

Development, Public Buildings, and Emergency Management, Preparedness Against Domestic 

Terrorism Act, HR 525, 107th Cong., 1st sess. The bill was “to establish a President's Council on 

Domestic Terrorism Preparedness, with responsibilities to establish Federal policies to enhance the 

capabilities of State and local emergency response personnel to respond to acts of domestic 

terrorism, and to develop a national, domestic terrorism preparedness plan.” 

127Senate Committee on the Judiciary Subcommittee on Technology, Terrorism, and Government 

Information Domestic Response Capabilities for Terrorism Involving Weapons of Mass Destruction, 107th Cong.; 1st 

sess.; House Committee on Transportation and Infrastructure Subcommittee on Economic 

Development, Public Buildings, and Emergency Management Combating Terrorism: Options to Improve 

Federal Response, 107th Cong., 1st sess.; Senate Committee on Armed Services Subcommittee on 

Emerging Threats and Capabilities U.S. Military's Capabilities to Respond to Domestic Terrorist Attacks 

Involving the Use of Weapons of Mass Destruction; 107th Cong., 1st sess.; House Committee on Government 

Reform Subcommittee on National Security, Veterans Affairs, and International Relations, Combating 

Terrorism: Management of Medical Supplies, 107th Cong., 1st sess.; House Committee on Armed Services, 

Special Oversight Panel on Terrorism Department of Defense's Role in Combating Terrorism and Force Protection 

Lessons Learned Since the Attack on the U.S.S. Cole; 107th Cong., 1st sess.; House Committee on Armed 

Services Special Oversight Panel on Terrorism Security Against Terrorism on U.S. Military Bases;  107th 

Cong., 1st sess.  
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introduced a bill before both the Office of Homeland Security had been formally created 

and Tom Ridge was sworn in as Director. His objective was that in order “to be effective as 

homeland security czar, Ridge will need influence over the budgets.” 128  But President Bush 

was not seeking legislative support.129 Yet a president’s executive action may ultimately 

overlap with his legislative needs where “some of the executive actions would ultimately 

prompt the formulation of new legislation; some of the legislation would in turn strengthen 

the ability of the president to act unilaterally” (Gubb 2010, 9-11; Rudalevige 2002, 160). 

Therefore, it was not surprising that Congress responded by supporting President Bush’s 

subsequent legislative proposal to create the Department of Homeland Security (Perrow 

2006).130  

Policy Formulation 

The use of unilateral orders as an alternative to legislation during the policy 

formulation stage intrudes into Congress’s domain. When presidents use their unilateral 

orders to intervene in issues already on the Congressional agenda they succeed not only in 

implementing their preferred policy but in attracting member attention (Mayer and Price 

2002). Once a bill is situated on the agenda, interference by interlopers may not be welcome. 

This is especially true because  unilateral order are self-executing and Congress is indeed 

faced with a fait accompli which effectively is intended to preempt or supplant the legislative 

                                                 
128 Remarks on the floor of the House at the introduction of the bill Oct. 9, 2001 regarding The 

Office of Homeland Security Act, HR 3026, introduced Oct. 4, 2001.  

129 Executive Order 13228 Establishing the Office of Homeland Security and the Homeland Security 

Council (66 FR 51812; October 10, 2001). 

130 George W. Bush, “Message to the Congress Transmitting Proposed Legislation To Create the 

Department of Homeland Security, June 16, 2002, Homeland Security Act of 2002, Public Law 107-

296.  “Establishes the Office of Homeland Security as an executive department of the United States 

consolidating various federal functions and better preparing the U.S. for terrorist attacks.” 
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process (Howell 2003). The president’s attempt though designed to dissuade Congress from 

its pursuit, is not always successful. President Reagan used his veto power to supplant a bill 

with issuing Executive Order 12532 to prohibit trade and other transactions with South 

Africa in an effort to preserve policy control through the executive rather than the legislative 

branch. 131 President Reagan was willing to impose economic sanctions but at the same time 

he preferred to maintain economic relations with South Africa. Congress on the other hand, 

wanted to impose more severe economic sanctions which would affect the ability for the 

U.S. to continue trade relations between the two countries. The House bill imposed more 

stringent economic sanctions than the Senate version and President Reagan was arguing 

against economic sanctions (Howell 2003, 59).132 Unless President Reagan took some 

decided action he would be faced with risking a veto override.  

On September 4, 1985 a few days before the Senate was scheduled to take up the 

House conference report, Senator Lugar (R-IN), the bill’s sponsor and Chairman of the 

Senate Foreign Relation Committee, was shown a draft executive order that effectively 

included some, but not all, of the content of the bill approved in the House Conference 

Report (Lugar 1988; Treverton and Varle 1992). The order was signed during a nationally 

                                                 
131 Executive Order 12532 Prohibiting Trade and Certain Other Transactions with South Africa (50 

FR 36861; September 10, 1985). President Reagan prohibited transactions as a response to the 

declaration of a national emergency. 

132 Anti-Apartheid Act of 1985, HR. 1460 and S 635, were introduced jointly on March 7, 1985, 99th 

Cong., 1st sess. Anti-Apartheid Act of 1985, S 995, was introduced on April 24, 1985, 99th Cong., 1st 

sess. On August 1, 1985, the House passed the conference report (Record Vote No. 288: 380-48) and 

it was considered in the Senate on September 9, 1985 but the motion to proceed to consideration of 

measure was tabled in the Senate on September 10, 1985. Also see Congressional Quarterly Weekly 

and Annual 1985. 
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televised speech.133 A few weeks later, the House Banking Committee’s Subcommittee on 

Domestic Monetary Policy met to examine the withdrawal of U.S. industry and investment 

in response to the South African apartheid policy of racial discrimination. 134 A few days 

later, President Reagan issued a second executive order relating to South Africa prohibiting 

the importation of the krugerrand.  135  

Congress responded to the prohibition of the krugerrand with the Gold Bullion Act 

of 1985 which required the minting of gold coins in the United States. 136 However, 

members of Congress continued to hold hearings on the administration’s policy and pursue 

legislative options. 137  The Comprehensive Anti-Apartheid Act of 1986 was introduced on 

May 21, 1986 and quickly moved through committee and passed the House less than a 

month after being introduced. The bill included measures governing the conduct of business 

between the two countries including a code of conduct for labor practices of the United 

States government and U.S. nationals, a prohibition on U.S. imports from companies owned 

or controlled by the South African government, and subjected the president's actions to 

disapproval by Congress through joint resolution. In August it passed the Senate and by 

                                                 
133 Ronald Reagan, remarks and a Question and Answer Session with Reporters on Signing the 

Executive Order Prohibiting Trade and Certain Other Transactions Involving South Africa, 

September 9, 1985. 

134 House Committee on Banking, Finance and Urban Affairs Subcommittee on Domestic Monetary 

Policy, Impact of Withdrawal and Disinvestment from South Africa on the U.S. Economy, 99th Cong. 2nd sess.   

135 Executive Order 12535 Prohibition of the Importation of the South African Krugerrand (Oct. 1, 

1985; 50 FR 40325).  

136 Gold Bullion Coin Act of 1985, Public Law 99-185.  

137 House Committee on Foreign Affairs Subcommittee on Africa and Subcommittee on 

International Economic Policy and Trade, Developments in South Africa: U.S. Policy Responses,  99th Cong. 

2nd sess.; House Committee on Foreign Affairs Subcommittee on International Economic Policy and 

Trade and Subcommittee on Africa,  Legislative Options and U.S. Policy Toward South Africa, 99th Cong. 

2nd sess.  
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September, was cleared for the White House. President Reagan vetoed the bill citing his 

position that the economic sanctions would penalize most the victims the United States was 

seeking to help but both chambers were successful in overriding his veto. 138 His statement 

on the Comprehensive Anti-Apartheid Act of 1986 expressed his regret but also his 

commitment to implement the law. 139  

Policy Implementation 

Unilateral orders are an important means by which presidents interpret the law and 

to clarify their position as it relates to legislation in executing laws enacted by Congress. The 

legislative branch though, is always known for simplicity and clarity. In delegating authority, 

more than one statute may be used to specify the actions to be undertaken by the president 

and still another to narrow or define the extent of the president’s discretion. In enacting law, 

Congress has even gone as far as specifying the authority upon which the president is to rely. 

Yet presidents exercise discretion when acting unilaterally especially when there is a need to 

clarify the administration’s position.140  Congress and the president may be at loggerheads 

over the extent of the president’s discretionary authority to act unilaterally. President Reagan 

exercised his discretion in issuing an executive order prohibiting transactions involving 

property related to Haitian nationals pending judicial outcome against Jean Claude Duvalier. 

141  His unilateral action fulfilled the behest of Congress to assist the Government of Haiti in 

                                                 
138 Comprehensive Anti-Apartheid Act of 1986, HR 4868, P.L. 99-440 (100 Stat 1086, 22 U.S.C. 

5057-5072).  

139 Ronald Reagan, Statement on the Comprehensive Anti-Apartheid Act of 1986, October 2, 1986.  

140 Presidents also use Signing Statements to clarify their position on the law although they are not 

legally binding.  

141 Executive Order 12588 (March 18, 1987; 52 FR 8859) Jean-Claude and Michèle Duvalier departed 

from Haiti on February 7, 1986. 
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recovering stolen assets.142  Congress however had specified “the president shall exercise the 

authorities granted by Section 203 of the International Emergency Economic Powers Act” 

but President Reagan chose not to rely on his emergency powers implementing instead, the 

Foreign Assistance Act. 143 This action reinforced the position he articulated in his signing 

statement that a Congressional mandate specifying actions to be taken by the Government 

would unreasonably detract from  the flexibility necessary to formulate and conduct a sound 

foreign policy. 144 Members of Congress however did not respond to President Reagan’s 

policy action or to his choice of statutory authority for issuing the order.145  

Issuing a unilateral order in executing law may fail to consider the need for 

congressional ratification of the president’s action. While Congress may delegate the 

authority to implement legislation through unilateral orders it retains oversight, 

authorization, and appropriation over the president’s action. President Carter interpreted the 

law to meet his own policy requirements when he issued his executive order concerning 

                                                 
142 Special Foreign Assistance Act of 1986, S 1917, P.L. 99-529. Section 204 Directs the President to 

use the President's authorities under the International Emergency Economic Powers Act to assist 

Haiti in its efforts to recover Haitian assets which Haiti alleges were stolen by Jean Claude Duvalier 

or his associates 

143 Opinion of Legal Counsel United States Department of Justice Advising the President of the 

United States, The Attorney General, and Other Executive Officers of the Federal Government in 

Relation to Their Official Duties Volume II, 1987.  

144 In his October 24, 1986  statement on signing S. 1917, the Special Foreign Assistance Act, 

President Reagan noted that he would have had to object  to such a provision if it mandated the 

specific actions to be taken by the Government  because “such a mandate would unreasonably 

detract from  the flexibility necessary to formulate and conduct a sound foreign policy.”   

145 On November 30, 1987, President Reagan took additional actions against Haiti when he acted 

administratively to halt all military aid and some economic aid to Haiti because of the military-led 

regime’s cancellation of the national election but not through executive order.    
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federal anti-inflationary procurement practices (Cooper 2002, 66-68). 146 Acting pursuant to 

the recently amended Council on Wage and Price Stability Act, the president implemented 

measures Congress had rejected. 147  And when presidents do not follow the will of 

Congress, they, like President Carter, may find their actions constrained by the Judiciary. 148 

As Cooper (2002, 67) explains “indeed, the Court concluded that the Congress had 

specifically rejected the idea of using this legislation to support economic controls on 

process.” 149 Congress’s response did not overturn the president’s executive action but 

instead, narrowed the president’s discretion and authority. In amending the Council on Wage 

and Price Stability Act extending the duration of the Council, Congress required the Council 

                                                 
146 Executive Order 12092 Federal Anti-Inflationary Procurement Practices (November 11, 1978; 43 

FR  51375). Senate Committee on Banking, Housing and Urban Affairs, Anti-Inflation Proposals by 

Administration, 95th Cong, 2nd sess.; House Committee on Banking, Finance, and Urban Affairs 

Subcommittee on Economic Stabilization, Administration's Anti-Inflation Program, 95th Cong, 2nd sess.;  

House Committee on the Budget Task Force on Tax Expenditures, Government Organization, and 

Regulation, Productivity in the Federal Sector,  95th Cong, 2nd sess.; House Committee on Banking, 

Finance, and Urban Affairs Subcommittee on Economic Stabilization, Productivity and Anti-Inflation 

Policy, 95th Cong, 2nd sess. 

147 The president cited as statutory authority Sections 2(c) and 3(a) of the Council on Wage and Price 

Stability Act (COWPA) as amended by HR 6951, Public Law 95-121, and Section 205(a) of the 

Federal Property and Administrative Services Act of 1949 as amended.  COWPA allowed for the 

council to generate “non-binding pay and price standards and actions to publicize inflationary 

activities.” The executive order provided for the promulgation and monitoring of standards for 

“noninflationary wage and price behavior” and required compliance with the standards for 

contractors, subcontractors and suppliers doing business with executive agencies and the military. 

Also see “Wage-Price Council,” Congressional Quarterly Almanac, 1977, Urban Aid-12, 13.       

148 AFL-CIO v. Kahn, 472 F.Supp. 88, 92 (D.D.C. 1979). 

149 Ibid, at 94-95. 
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to review its proposals for reducing inflation and to use tax-based incomes policies as 

incentives for compliance with wage, price or profit-margin guidelines. 150   

Presidents also issue unilateral orders as part of an in order to expand the parameters 

of legislation to meet their own executive objectives. An example of this is President Bush’s 

efforts to implement earmark reform. During the 110th legislative session both the House 

and Senate adopted disclosure rules related to earmark reform. 151 In early 2008, President 

Bush, following the legislative direction of Congress issued an executive order directing 

agencies to ignore earmarks requiring that  the justification for an agency’s spending action 

had to be statutory and could not be based on directives specified in committee reports or 

                                                 
150 A bill to increase the authorization for the Council on Wage and Price Stability, to extend the 

duration of such Council, and for other purposes, S 2352, Public Law 96-508.   

151 Adopting the Rules of the House of Representatives for the One Hundred Tenth Congress, 

House Resolution 6. Amends Rule XXIII to amend the Code of Official Conduct to prohibit a 

Member from conditioning the inclusion of language to provide funding for a congressional earmark, 

a limited tax benefit, or a limited tariff benefit in any legislation (or an accompanying report), or in 

any conference report on such legislation (including an accompanying joint explanatory statement), 

on any vote cast by another Member. Senate rules were amended in - Honest Leadership and Open 

Government Act of 2007, Public Law 110-81 (Stat. 735). Subtitle B: Earmark Reform Adds Rule 

XLIV (Congressionally Directed Spending and Related Items) amended the Standing Rules of the 

Senate regarding the introduction, discussion and voting on earmarks. One of the purposes of the 

Act was to render discussion regarding funding commitments to writing rather than floor debate in 

the Senate. It is out of order under the Act to vote on a motion to proceed to consider a bill or joint 

resolution reported or not reported by any committee unless the chairman of the committee of 

jurisdiction or the Majority Leader or his designee certifies that: (1) each congressionally directed 

spending item, limited tax benefit, and limited tariff benefit, if any, in such legislation or if applicable, 

in its committee report, has been identified through lists, charts, or other similar means including the 

name of each requesting Senator; and (2) that such information has been available on a publicly 

accessible congressional website in a searchable format at least 48 hours before such vote.   
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hearings. 152  His executive action was a distinct break from the tradition of agencies relying 

on “committee report language or joint explanatory statements issued by conference 

committees” as justification for their spending. 153 Even though his unilateral action adhered 

to the intent of recently enacted law, members of Congress did not want it to apply to 

appropriations for national defense spending. Although President Bush issued a Statement 

of Administration regarding the legislation, Congress still enacted the Duncan Hunter 

National Defense Authorization Act for Fiscal Year 2009 over his threat of a veto.154   

  

                                                 
152 Executive Order 13457 73 Protecting American Taxpayers From Government Spending on 

Wasteful Earmarks, (February 1, 2008; FR 16417). The president cites the laws of the United States 

of America but  no specific statue. The executive order requires that “executive agencies should not 

commit, obligate, or expend funds on the basis of earmarks included in any non-statutory source, 

including requests in reports of committees of the Congress or other congressional documents, or 

communications from or on behalf of Members of Congress, or any other non-statutory source, 

except when required by law or when an agency has itself determined a project, program, activity, 

grant, or other transaction to have merit under statutory criteria or other merit-based decision 

making.” 

153 Congressional Research Service, “Earmarks Executive Order: Legal Issues” by Thomas J. Nicola 

and T. J. Halstead, RL34373. 

154 HR 5658, P.L. 110-417 Duncan Hunter National Defense Authorization Act for Fiscal Year 2009, 

Subtitle D: Inapplicability of Executive Order No. 13457 - (Sec. 1431) Makes Executive Order No. 

13457 ("Protecting American Taxpayers from Government Spending on Wasteful Earmarks") or any 

successor thereto inapplicable to this Act or the joint explanatory statement accompanying this Act. 

155 The threshold Howell used for determining critical attention was if a bill that sought to amend, 

extend, overturn, or codify into law a particular executive order had been introduced into a 

committee and assigned a bill number (2003, 113). 
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CHAPTER 4  

EXPECTATIONS ABOUT RESPONSE  

Introduction 

Presidents issue on average one hundred unilateral orders annually consisting of a 

combination of executive orders and policy proclamations. To members of Congress, 

unilateral orders are an administrative tool the president uses to direct the executive branch. 

There is little likelihood of a response from Congress until the president’s unilateral order 

relates to prior legislative action. The extent of prior legislative action and the timing of the 

introduction of the unilateral into the legislative process may influence whether Congress 

responds to the president and importantly, whether he receives legislative support for 

unilateral action.  This chapter considers the conditions under which the parallel policy paths 

of the president and Congress meet in order to offer some hypotheses of when we might see 

a greater likelihood of a response to unilateral action.  

The Influence of Prior Congressional Action 

Strategic presidents rely on both legislative and administrative strategies in pursuit of 

their policy program. In an effort to gain Congress’s attention presidents use a wide variety 

of institutional tools.  In the legislative process, the president uses his State of the Union 

Address, legislative initiatives, and messages to draw attention to his legislative program. The 

president is the focus of legislative attention when Congress transmits a bill to the president 

for his signature or veto. And once laws have been enacted, Congress turns to the president 

for executing and implementing legislative intent. While the legislative process requires the 



81 

 

concurrent participation of both branches, unilateral orders are an administrative tool that 

can be used without prior approval of Congress. As a result, members may not be attuned to 

the president’s unilateral action. Relying on the constitutional powers or prior authority 

delegated by Congress, presidents issue the majority of their unilateral orders in order to 

carry out duties and responsibilities associated with managing the executive branch. These 

are routine actions are rarely on the president’s agenda instead originating typically at the 

request of executive agencies rather than the White House. Routine orders rarely if ever, 

address important problems and as a result, members of Congress may be generally 

unconcerned with the majority of the president’s unilateral actions. However not all 

unilateral orders are alike. Some are used to address issues that are of concern to both the 

president and Congress and as a result, even though the two branches seem to be operating 

along parallel policy paths, when this occurs the two processes have the capacity to 

interrelate. Presidents then have an opportunity to use their unilateral orders to direct 

administrative action while conveying a message to Congress on an issue of current concern.  

Used in this way, unilateral orders can be used to inform Congress of their policy position 

on issues Congress is addressing generally during the current and session immediately prior. 

Presidents may use their unilateral order to supplement their legislative message to Congress 

in an effort to encourage legislation or as a means of forestalling or delaying legislative 

action. 

A unilateral order is likely to assume a heightened interest to members when they  

relate to topics  at the issue identification stage in the legislative process. At this early stage 

bills have not yet been introduced and the two branches may be working together on 

developing legislative proposals. Because the issue is of interest to both branches there is a 

greater chance of an exchange of information between them. Members of Congress may be 
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using their policy arena discussing the subject in committee or sub-committee hearings 

gathering information in an effort to determine whether legislation is needed and if so, the 

direction it should take. As we know from the literature, presidents work together with 

members of Congress to gain success for bills on the legislative agenda. As a result, there is 

prior legislative action when the president issues a unilateral order related to a bill on 

Congress’s agenda. Once a bill is on the Congressional agenda, members are already 

involved in the negotiation and refinement over the content and approval. Presidents may 

use unilateral orders to encourage congressional approval of a bill, propose a change in the 

content of a bill, or substitute a unilateral order for legislation. Once law has been enacted, 

Congress is dependent on the president and the executive branch for the implementation. 

Members of the enacting Congress should be attentive to insure the president’s 

implementation adheres to their legislative intent.  

It should not be surprising then that with prior Congressional action, presidents are 

likely to increase their chances for response to unilateral action. Yet at the same time as the 

prior literature suggests, presidents must be strategic when issuing unilateral orders in order 

to lessen their chances for an adverse response from Congress. Prior research suggests that 

presidents get it right and that a response from members of Congress to unilateral action is 

indeed rare. But are there political and institutional conditions under which the president 

acts that may increase his chances for a response to a unilateral order? Consistent with this 

approach, I consider whether the political conditions at the time the president acted to better 

understand the politics of when presidents are more likely to gain any type of response from 

members of Congress. 

A strategic president scholars conclude, takes into account member concerns as well 

as the political conditions at the time they issue their orders. There may be uncertainty 
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associated with whether members will respond. They may be more focused on fulfilling 

constituent needs and their own perpetuation through reelection. Interest may be increased 

or lessened in relation to disparate distributions in costs or benefits associated with unilateral 

action. The president’s action may trigger regional concerns insufficient to raise the level of 

attention required to generate a response. Members of Congress may disagree among 

themselves or with the executive branch on the approach or content of a proposal or dispute 

the necessity for a particular order.  

Those who study Constitutional design note that there are also institutional measures 

intended to slow down the wheels of government making response more difficult. 

Differences in partisanship and preferences are two primary causes of inter-institutional 

conflict. Presidents may consider whether differences in ideology and partisanship may 

influence their chances in identifying the type of response they are likely to encounter. 

Scholars contend that presidents may issue their orders at a time when Congress is at its 

weakest lessening the chances of a response especially one that could hamper their unilateral 

action. Political conditions though also influence a president’s chances in gaining acceptance 

for his program. The pivotal politics model has shown that a pivotal gatekeeper in the Senate 

is the filibuster voter. As the ideological distance increases between the president and the 

pivotal filibuster voter in the Senate, even members of his own party may hesitate to respond 

knowing that a proposal is not likely to pass the gatekeeper. In the House, an increased 

ideological distance between the president and the median members may have the same 

effect reducing his chances for any type of response.  

We should expect that presidents will have a greater chance of response when 

government is unified especially if presidents need support from their own party.  Party unity 

though has a significant influence on the success of the president’s legislative proposals. The 
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more homogenous a majority party viewpoint, the more there will be a party effect yet even 

the effect of a unified government may be tempered by ideological differences within the 

party. As parties become more heterogeneous, ideology assumes a more critical role in 

gaining support for the president which may in effect be more likely to engender the chances 

for a response. With the compounded effects of partisanship and ideological differences, a 

divided government or increased ideological distance between the president and pivotal 

members in the House or Senate may increase the likelihood  that members may not 

respond to the president’s unilateral order and as a result,   preventing the president’s 

proposal from advancing in the legislative process.  

Presidents enjoy a honeymoon in their first hundred days hastening the need to act 

quickly for legislative and political victories. In order to take advantage of their honeymoon, 

presidents are more likely to take unilateral action in the first half of their first term in office 

with the anticipation that Congress will respond to provide them with the support they need.  

A response to unilateral action is less likely as presidents become "lame ducks" during either 

the second half of their first term or their second term. Members of Congress increasingly 

fail to respond to the president’s proposals as their time in office dwindles and consistent 

with this effect, the later the “stage of his term” the more likely presidents are to issue an 

executive order (Mayer 2001, 102).  As a result, if members are less inclined to respond to 

the president’s other proposals, response to unilateral action should also be less likely.  

The extent of the relationship between unilateral orders and the legislative process is 

expected to heighten the likelihood of a response. Scholars agree that presidents act 

strategically anticipating the response to unilateral action by members of Congress in order 

to insure the support they need as well as minimizing their chances for the order to be 

overturned. Presidents must also take into account that unilateral action in one policy 
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domain may jeopardize their chances in another. When a unilateral order fits into the design 

of the legislative program, members of Congress are more likely to be aware of the 

president’s action. Even when Congress has delegated authority to the president to act, it has 

not abdicated its oversight. When both branches are pursuing policy on related topics the 

president, there are a variety of ways the two branches can communicate as issues evolve 

within the legislative process. When presidents issue a unilateral order in relation to the 

legislative process, it not only establishes executive branch policy but sends a legislative 

policy message to members of Congress. Unilateral action can augment the president’s 

legislative program by testing whether members are willing to support before embarking on 

a larger and more comprehensive initiative. On the other hand, when the legislative program 

has already been established, it can serve as an incremental step towards pushing Congress 

along. Therefore,     

First Hypothesis:  A response from Congress is more likely when the president’s unilateral 

order relates to  prior legislative action. 

 

The Timing of Unilateral Action and the Legislative Process   

Presidents are able to employ administrative strategies in pursuit of policy solutions 

even though, as scholars suggest, they are incremental steps in an effort to gain legislative 

support for their programs although they are able to enhance the type of response they 

receive from Congress based on the timing of the introduction of unilateral orders into the 

legislative process. Members can choose to respond or not but when they do, it will take the 

form of hearings to discuss the effect of the president’s unilateral order, the introduction of 

bills and committee action on the bill or a version of it, taking floor votes in one or both 

chambers, and enacting bills into law, In total, the process involves a complex series of 
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negotiations which as the saying goes, “the president proposes while Congress disposes.”  

While the Constitution clearly establishes lawmaking as the domain of Congress, the 

president shares in the process of setting the agenda bringing to the process his priorities 

along with his  institutional and technical expertise. Since Truman, presidents played a 

significant role in making recommendations for the legislative process. The executive branch 

has an informational advantage with most policy created and executed by them. The 

president through the executive branch also integrates program ideas derived from members 

of Congress, committees, prior legislative agendas, and policy networks in an effort to 

coordinate the identification of key issues that need to be addressed during the current 

legislative session. As a result, the president’s proposals reflect extensive research and 

coordination within the executive branch and Congress. The president then transmits his 

proposals to Congress who through committees and subcommittees deliberate on them. 

When presidents issue unilateral orders at this early stage of issue identification, they have a 

long way to travel to through the legislative process. As members coherently and cautiously 

explore the president’s proposals, they may be more likely to respond by holding hearings on 

the issue and inviting testimony, introducing bills, and convening committees to discuss their 

legislative proposals.   

Presidents may also introduce unilateral orders into the legislative process in an 

effort to actively bargain with members over the content and passage of bills in order to 

increase or deter their chances for legislative success. When presidents introduce unilateral 

orders into this stage of the legislative process, they are not timidly pursuing their policy 

objectives with Congress. Scholars and historians describe how presidents maintain 

sometimes daily contact with majority and minority party leaders and bill sponsors in order 

to effectuate their proposals. Other tactic presidents are willing to take when searching for 
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votes involve contacting individual members to ask and negotiate for votes. Members of the 

executive branch may actively aid the president in getting his program passed.  by testifying 

before Congress, responding to a member’s inquiries, and preparing legislative position 

papers for OMB. Presidents also use the White House Office of Legislative Affairs and 

departmental liaison officers enhance their legislative influence by actively lobbying members 

of Congress for their support. One strategy that has been overlooked is the use of unilateral 

orders as a bargaining tool.   They serve as one of the president’s most important 

administrative tools and because of this they are able to function as a credible bargaining 

strategy for achieving the president’s legislative goals. They also serve as a focusing point 

which members coalesce or oppose to adopt the president’s position. Presidents may use 

them in support of bills that members are considering,  to shift policy closer to them, and 

even to  preempt legislation altogether. And as the president intended, his introduction of a 

unilateral order once bills are on Congress’s agenda is likely to attract a sufficient amount of 

attention from members of Congress. When presidents intervene at this stage of the 

legislative process using unilateral action, members may be more territorial about the issues 

and how they dispose of the president’s program. They may be more likely to continue on 

with the legislative process by voting on bills already introduced and enacting bills into law 

consistent with their constitutional prerogative. Members may also respond to the 

president’s unilateral orders by introducing new legislation in response which is also likely to 

be enacted into law. 

At the implementation stage, the two branches are interdependent on each other’s 

action with Congress having enacted the law and a sitting president exercising the authority 

to implement it. Members have quite likely completed lengthy negotiations involving the 

formulation and reformulation of multiple versions, floor votes have been held, the bill 
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referred to conference and finally met with sufficient approval to be enacted into law. 

Members of the enacting Congress are aware although perhaps not diligent in their oversight 

since the bill has been recently enacted. They anticipate the president’s implementing action 

and even when the president’s unilateral order deviates from the legislative intent, members 

are more likely to respond again with hearings rather than attempting to reintroduce 

legislation related to a recently enacted law. .  

The influence of political conditions may present an obstacle to gaining a response 

from Congress. Lawmaking arguably continues whether government is unified or divided. 

Some scholars claim that presidents have more influence during divided government because 

members of Congress want to keep government moving especially if they will be perceived 

as the obstacle to supporting the president’s program.  A divided government may be more 

likely to respond with hearings and bills and even floor votes when unilateral orders are 

introduced at the issue identification stage but it is expected that a divided government will 

find it more difficult for members to enact law in response to the president’s unilateral order. 

While the president has considered the influence of conditions in Congress at the 

time the he issued his order, it is difficult to anticipate the impact of ideological distance and 

partisanship on the extent to which members are able to mobilize a response. There is little 

need for unanimity among members for a bill to be introduced yet the demand for 

agreement is necessary for committees to convene hearings in response to unilateral orders, 

for committee action to commence or proceed on bills, for chambers to vote on bills, and 

most importantly, for bills to be enacted into law. Therefore the contrast in ideology and 

partisanship between the branches needs to be considered in order to ascertain the influence 

these may have on the extent to which members are able to coalesce in agreement on 

legislative response to unilateral action. An increase in ideological distance between the 
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president and pivotal members in each of the chambers may influence whether members of 

Congress are unable to schedule a committee hearing to discuss the president’s action, or to 

gain a committee referral for a bill, or a vote on the floor.  

Congress responds to legislative proposals and initiatives because its job is 

lawmaking but when unilateral orders are introduced into the legislative process the 

president may not be able to act without his action being perceived as a challenge. It is 

effectively a significant means of conveying his policy preference for members to consider at 

a point in the legislative process when the attention of members is heightened to the issue 

before them therefore,  

Second Hypothesis: When the president’s unilateral order is used to influence bills on 

Congress’s agenda, members are more likely to enact law in response.  

When Presidents Gain Legislative Support for Their Unilateral 

Action 

My theory proposes that the president’s unilateral action just like legislative initiatives 

and messages is part of the deliberations between the branches throughout the legislative 

process. The timing of unilateral action as it relates to the legislative process may influence 

not only the type of response but also the tone.  Administrative policy is subject to change 

by later presidents but when Congress enacts law to support the president’s unilateral action, 

it improves the chances of survival. Seeking legislative support for unilateral action seems to 

be antithesis of the president’s objective. Unilateral action means that presidents don’t seek 

prior approval before acting instead they act first leaving members of Congress to counteract 

them. Yet this is not always an accurate portrayal of the president and Congress regarding 

unilateral action.  
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Presidents may be perceived as acting first using unilateral action. A more accurate 

portrayal is that draw information and priorities from members of Congress by listening to 

them through hearings as they identify issues even before legislation has been introduced. 

This is an opportune time for the president to introduce his proposals as a way of setting the 

stage for Congress to respond by convening hearings, introducing bills, and developing a 

new policy status quo. The president is able to draw upon his executive agencies, his 

Cabinet, the Executive Office of the President especially the Office of Management and 

Budget, and the White House staff for policy suggestions and they in turn also work with 

Congress through committees, subcommittes and individual representatives to further 

develop the president’s program.  

Presidents are also concerned with legislative support for unilateral action when 

executing laws passed by Congress. The execution of laws passed within the same legislative 

session is likely to be of interest to members of Congress since the process requires lengthy 

legislative action and consensus. And while midterm elections may change the partisan 

control of a chamber, laws enacted in a session immediately prior should still be of interest 

to a sitting Congress since the majority incumbents will still be serving. This is especially true 

because of the delay that occurs between the enactment of law and the length of time 

required for developing a unilateral order. Although the president through his executive 

branch has weighed in on the law prior to passage, there are still administrative decisions to 

be considered regarding the legal interpretation of executive authority, the delegation of 

authority, and the application of new law to existing programs and policies. As a result, in 

many cases unilateral orders executing law are not issued until the following legislative 

session which can also mean an order will be issued by a new president rather than the one 

serving at the time the law was enacted. However members of Congress recognizing the 
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president’s responsibility in executing the law  should be more likely to defer to the 

president’s action and respond with support to unilateral action or authority when used to 

execute laws passed within the same session or one immediately prior.  

The president is a responsive to Congress when issuing unilateral orders in relation 

to bills already on the agenda. The president, no stranger to the complexities of the 

legislative process, uses his unilateral order to enhance an awareness of his position on bills 

on the Congressional agenda. But while a legislative message or statement of administration 

functions as an appeal to members of Congress the introduction of a unilateral order does 

not.  When presidents intervene in this aspect of the legislative process, their objective is to 

reinforce the administration’s position or direction on proposed policy. The use of unilateral 

orders that relate to bills on the Congressional agenda is to enhance the president’s chance 

for legislative success. It may serve to encourage the passage of a bill, alter the content 

bringing it closer to the president’s position or act as a substitute for proposed legislation. 

When the president intervenes, his unilateral order can establish a focal point within the 

legislative process around which members can mobilize. In fact, it brings heightened 

authority into the legislative arena because they are considered the president’s “law.”   

Members may be more likely to respond with support when the president’s unilateral 

order provides an opportunity for furthering their own policy objectives. This means that   

rather than formulating a response after the president acts, when his unilateral order relates 

to the prior or current legislative action, members have already formed their positions before 

the order is issued and indeed be ready to act in response.  Formulating a legislative response 

provides an opportunity for the position of members to be considered and reconsidered and 

for the direction of policy to change course. Even when members are opposed to the 

content or authority of the president’s unilateral action, the more it advances in the 
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legislative process there is an increase in the likelihood that legislation will shift towards the 

president’s position. Members may respond to the content or impact of unilateral action by 

convening hearings but even if members oppose his unilateral order, will have little effect. 

Scheduling a hearing on the topic suggests that members are interested and most likely 

sufficiently concerned to follow up with other legislative action including the introduction of 

bills which signifies that the sponsor and cosponsors, have reached a consensus on policy. 

When issued in response to the content or authority of a unilateral order unilateral action, it 

may oppose the president the president’s chances for legislative support should increase with 

committee action on bills because it provides an opportunity for minority and majority 

positions to be converge.   

Political conditions should also influence the president’s chances for legislative 

support. A cohesive unified government is better able to support unilateral action. In theory, 

unified government provides for sufficient consensus for the formation of majority-size 

coalitions. Members of the majority party in the House are at an advantage when it comes to 

getting their policy enacted into law because they have the capacity to control the agenda and 

to shift policy closer to their ideal point as represented by the median legislator. In the 

Senate, the filibuster pivot plays a gatekeeper who is able to help or hinder the president’s 

chances for support.  Accordingly the expectation is as the ideological distance increases 

between the president and the median voter in the House and president and the filibuster 

pivot in the Senate, the president’s chance for legislative support decreases. As presidents 

become lame ducks during either the second half of their first term or their second term, 

members of Congress increasingly fail to respond to the president’s legislative proposals.   

Presidents have a greater chance of support for their unilateral orders when they use 

the advantages inherent in the legislative process including the opportunity for debate and 
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delay.  Introducing unilateral orders into the process in relation to legislative action from the 

prior session and at the issue identification stage shifts the responsibility away from the 

president and towards members of Congress for formulating legislation and arranging for 

debate. Therefore,  

Third Hypothesis:  Presidents are more likely to gain support for unilateral orders when they 

are introduced into the legislative process at the issue identification stage.       
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CHAPTER 5 

TESTING THE THEORY: DATA, VARIABLES, AND MODELS 

Introduction 

This dissertation is concerned with the overlap and intersection of the unilateral and 

legislative processes. When the two processes are linked before the order is issued then the 

extent and type of prior attention may influence when and how members of Congress 

respond. I argue that members are more likely to respond when they are not caught 

completely unaware. In order to understand the relationship between the two paths, an 

analysis was first conducted on all related legislative action before an order was issued and 

then all response to the specific order or the broader subject or topic within the same or any 

subsequent legislative session.  

  Unilateral Orders as the Unit of Analysis 

Executive orders and policy-based proclamations were selected as the unit of analysis 

because they are the most numerous and prominent types of presidential directives. They are 

more transparent than other directives because they are required to be published in the 

Federal Register. Ceremonial proclamations were excluded from the data set because, 

although prolific in number, their function is limited to paying tribute to a group, historic 

event, disease, or holiday, by assigning it a special day, week, month or individual. Several 

sources had to be searched to compile the data set of executive orders and proclamations 

including, the Codification of Presidential Proclamations Disposition Tables, the United States Statues at 



95 

 

Large, the United States Federal Code, the CIS Index to Presidential Executive Orders and 

Proclamations, the United States Federal Register and the Public Papers of the Presidents.  Once 

compiled, the data set included 1,942 unilateral orders comprised of 1,535 executive orders 

and 406 non-ceremonial proclamations. Each order was coded consistent with the categories 

used by King and Ragsdale (1988) and Howell (2003). In an effort to reduce overlap, the 

categories were consolidated to five general ones which include: foreign trade, national 

defense, social welfare, governmental affairs, and natural resources and energy.  Table 5.1 

provides a breakdown of executive orders and proclamations by category. The results 

support the view that executive orders, which rely on constitutional, executive authority and 

broadly delegated statutory authority, are used for establishing policy change within the 

executive branch including education, social welfare and justice, national emergencies, 

military affairs, and governmental affairs. The results in Table 5.1 also show that 

proclamations, which tend to rely on multiple sources of delegated statutory authority, are 

used in areas related to foreign trade, national defense, and resources and energy, which 

affect individuals and groups outside government and Figure 5.1 provides a visual 

comparison of executive orders and proclamations by categories of unilateral orders. 

.      

 

 
[Insert Table 5.1. about here]   

 

 

 

[Insert Figure 5.1. about here]   
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It is also important to consider the number of unilateral orders issued by each of the 

presidents in the data set. Table 5.2 indicates that number of executive orders and 

proclamations while Figure 5.2 illustrates the numerical range graphically. President Carter 

issued the highest number of executive orders and proclamations for a single term president 

issuing nearly as many as Presidents Reagan and Clinton who both served two terms. 

President George H.W. Bush issued the fewest number of both executive orders and 

proclamations.  

 

 

[Insert Figure 5.2 about here] 

 

 

The time frame for this research is 95th to 110th Congress which includes Presidents 

Carter, Reagan, G.H.W. Bush, Clinton, and G.W. Bush. The period selected includes both 

Democratic and Republican presidents whose administrations were punctuated by periods of 

divided and unified government. Table 5.3 shows the variation in party control for the 

president and the two chambers (Senate and House) for each Congressional session.   

 

 

[Insert Table 5.3 about here] 
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Measuring Congressional Response 

 Research indicates however that response to unilateral action is rare. Warber notes 

that, “Congress devotes a small portion of its time debating executive orders” (2006, 114). 

Howell found that less than 3 percent of the executive orders issued in the post-1972 years, 

received any critical attention from Congress (2003, 113). 155 The approach that both 

scholars chose began used the president’s executive order as the starting point. The problem 

with this is that the term “executive order” is used incorrectly or members of Congress and 

even the president may discuss an executive order without referring to the name, title, or 

term executive order. As a result, a search of the index to the Congressional Record or 

Congressional Quarterly under the heading of executive order may not reveal the full extent 

of a response. Also inherent in that approach is that the president acts first whereas in many 

instances, unilateral action is a response to prior related legislative action on the same or 

similar issue.  

In compiling responses, multiple electronic and bound sources were used to locate 

legislative action related to each unilateral order.  Establishing a link between a specific order 

and Congressional response involved varying degrees of legislative research. Response is 

easily identified when the number and title of the order are included in the bill or the 

hearing. For example, in response to Executive Order 12348, a member of the House of 

Representatives introduced a concurrent resolution requesting that the president rescind the 

order. 156 Response to Executive Order 12055 which included hearings in the House and a 

                                                 
155 The threshold Howell used for determining critical attention was if a bill that sought to amend, 

extend, overturn, or codify into law a particular executive order had been introduced into a 

committee and assigned a bill number (2003, 113). 

156 Executive Order 12348 Federal Real Property (47 FR 8547; March 1, 1982). U.S. House. 1982. A 

concurrent resolution reaffirming the policy of the United States that federally owned lands shall remain in public 
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concurrent resolution introduced in the Senate also referred to the specific title of the 

order.157 Sometimes, though, a complete picture of the policy issue before and after the order 

was issued is needed to link Congressional action to the specific order especially when the 

outcome of the order is under discussion. An example of this is President Carter’s executive 

order relating to trade with Southern Rhodesia early in his administration.158  First he worked 

closely with the 95th Congress in an effort to redirect U.S. policy towards Rhodesia by 

overturning the Byrd Amendment.159  Eager to put the policy in force, he issued the 

executive order imposing sanctions on the same day he signed the bill into law. 160 Yet, the 

fact that the 95th Congress had delegated unilateral decision making authority to the 

president did not deter the same Congress from responding to the president’s order by 

                                                                                                                                                 
ownership. H. Con. Res. 419, 97th Cong. 1st sess. Through the implementation of Executive Order 

12348, President Reagan sought to review the government’s disposal program of surplus property as 

a potential revenue source to use towards reducing the national debt. 

157 Executive Order 12055 Export of Nuclear Fuel to India 43 (FR 18157; April 27, 1978). House 

Committee on International Relations, Export of Nuclear Fuel to India, 95th Cong. 2nd sess.; Senate 

Committee on Foreign Relations Subcommittee on Arms Control, Oceans, and International 

Environment, Nuclear Fuel Export to India, 95th Cong. , 2nd sess.; Resolution Disapproving the 

Proposed Export of Low-Enriched Uranium to India, 95th Cong.,2nd sess. H. Con. Res. 599. The 

resolution was unfavorably reported to the House and also failed in passage before the House, Roll 

Call 535 (181-227) July 12, 1978. 

158 Executive Order 11978 Relating to Trade and other Transactions Involving Southern Rhodesia 

(42 FR 15403; March 22, 1977).  

159 A bill to amend the United Nations Participation Act of 1945 to halt the importation of 

Rhodesian Chrome, Public Law 95–12 (91 Stat. 22).  

160 The Rhodesian chrome policy enacted by the 95th Congress was a legislative initiative of the 

president’s and represented a significant divergence from prior administrations. The law overturned 

the Byrd Amendment which had permitted the U.S. importation of Rhodesian chrome and other 

strategic materials. Carter succeeded both in influencing the direction of law but was also delegated 

the authority for implementing it. 
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introducing a resolution requesting President Carter to suspend the ban, and for the 96th 

Congress to hold hearings revisiting the nation’s policy on Rhodesia. 161  The awareness that 

unilateral orders were in some cases linked to the legislative process before they were issued 

resulted in the selection of a different search method than the one used by Howell (2003, 

196-197)in his pivotal work on unilateral powers. As a result, to locate legislative action prior 

to the order being issued as well as legislative response, it was necessary to broaden search 

terms beyond the title number of the order and to include key words and phrases such as 

Southern Rhodesia, Rhodesia, Byrd Amendment, chromium. It is also useful to expand 

beyond the Congressional Record and Congressional Quarterly to locate records of 

published and unpublished hearings and committee reports.    

The records used for this research included bound copies of the Congressional Record, 

Congressional Quarter Weekly, Congressional Quarterly Almanac, and published committee and 

subcommittee hearing reports. The electronic databases included ProQuest Congressional 

(formerly Lexis-Nexis Congressional), Library of Congress (THOMAS), Congressional Record 

(THOMAS), Congressional Bills Project, and the American Presidency Project.162  In addition to 

searching for the title or number of an order, or the words proclamation or executive order, 

each unilateral order was studied and key words were identified which represented the issue, 

                                                 
161 .U.S. House. 1978. Resolution expressing the sense of the House that the President should exercise his authority 

to suspend the ban on the importation of Rhodesian chrome and ferrochrome, H.Res. 1115, 95th Cong., 2nd sess.; 

House Committee on Foreign Affairs Subcommittee on Africa, U.S. Policy Toward Rhodesia, 96th 

Cong., 1st sess. Subsequently, President Carter revoked the ban on trade with Rhodesia issuing 

Executive Order 12183 Revoking Rhodesian Sanctions (44 FR 74787; December 18, 1979).  

162 ProQuest® Congressional is the most comprehensive online resource available for congressional 

publications and legislative research. It includes the U.S. Serial Set Digital Collection, the 

Congressional Research Digital Collection, the Congressional Hearings Digital Collection, and the 

Congressional Record Permanent Digital Collection in searchable PDF format and non-PDF format. 
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topic or subject of the order. These initial key words, and others developed later, were used 

to search electronic and bound legislative sources for hearings, bills, committee action on 

bills, floor action on bills, and the laws enacted to each unilateral order. Whenever additional 

key words were added, a new search for legislative actions was instituted. Also research on 

response was not limited to the legislative session in which the unilateral order was issued 

but includes the sessions up to and including the 110th Congressional session.   

In order to operationalize response it required identifying and then categorizing the 

ways in which Congress responds. As Richard Hall (1996, 10) observes, “not all members 

are equally involved in each legislative decision”.  Some may be more focused on setting the 

agenda while others are concerned only with passing final legislation. Some members may 

prefer introducing bills while others choose to voice their concerns or questions within 

committee or subcommittee hearings. A member may choose to introduce a bill but after 

being referred to committee, may learn that a scheduled hearing is not forthcoming. At 

times, a hearing may be scheduled but only to accept testimony on the president’s order and 

not proposed legislation. Other members may wait to act until the issue is ripe for vote, 

while those with the least and most to lose or gain, may act to prevent or pass final 

legislation. However, votes may be taken on proposed legislation which fails to pass or after 

passing both chambers. Even after passing both chambers, a bill may not be referred to 

conference. An important consideration with regard to response is that members may 

respond to bills that have been introduced or on the Congressional agenda before the 

unilateral order was issued. Again, response to an existing bill may take the form of hearings 

and floor action depending on the whether the bill stopped in the legislative process prior to 

unilateral action. And finally, laws are enacted in response to the president’s unilateral action 

or authority. Therefore, each order was researched to determine whether there was a 
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response and then analyzed to determine the final response achieved in the legislative 

process. The four categories of response are: hearings unrelated to legislation; bills and 

committee action on bills including hearings and votes; floor votes by one or both chambers; 

bills enacted into law. Each of these categories include a broad variation within what is 

considered a stage in the legislative process but are not represent broadly a stage in the 

process. Table 5.4 gives a breakdown of the categories of response to the president’s 

unilateral orders. Members held 100 hearings and introduced 158 bills related to unilateral 

orders after they were issued.  Committee and subcommittee hearings were held on 138 bills 

and votes were taken on 144 bills. Laws were enacted in response to 130 of the president’s 

unilateral orders.  

 

 

    [Insert Table 5.4 bout here] 

 

 

When members introduce bills in response to orders, it is the first step in the 

legislative process towards passing a law. The next phase that suggests an increase in 

members’ attention is when a hearing is held on a specific bill. The road to passing law is a 

rocky one and scheduling and holding hearings on specific bills indicates interest and 

progress towards passage. A hearing on a bill signifies that the subject is elevated to the 

Congressional agenda and that members are more vested in the policy outcome. When 

considered with regard to response, it suggests, first, that the president’s order has received 

enough attention to elicit a bill and second, the bill sponsor and cosponsors are more 

interested in progress towards legislation rather than holding a hearing to assess the content 
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or effect of the president’s order.  Floor action on a bill with voting held either in one or 

both chambers also increases a bill’s chance of becoming law. Response can also include bills 

being enacted into law. Yet the distinction between each of these stages illustrates the 

discontinuity of the legislative process. Rather than a continuous one nor is there always a 

clear ordering of the process. 

Although one envisions members of the House and Senate rallying to overturn a 

contentious executive order, members of Congress not respond immediately to the 

president’s unilateral order. Issues move on and off the Congressional radar which changes 

the amount of time and attention members are willing to invest on them. In addition, the 

introduction of a new administration may provide an opportunity for members to introduce 

bills and hold hearings on unilateral orders issued by the outgoing president. Table 5.5 and 

Figure 5.3 show response by session indicating that response is more likely to occur within 

the same session or following one but may even take place several sessions after an order 

was issued. 

 

 

[Insert Table 5.5 about here] 

 

 

   [Insert Figure 5.3 about here] 
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However, in order to adequately measure response, this dissertation considers the 

final legislative activity in relation to a specific order. The results in Table 5.6 indicate that 

Congress responded to a total of 222 of the 1,942 orders included in the data set (about 

11%). Howell’s research identified response to approximately 46 executive orders and 

Warber (2006) in his study on executive orders found that members of  Congress rarely 

responded to executive orders with floor debates holding only 32 debates on executive 

orders between March 1936 and January 2001. Accordingly, the results presented in Table 

5.6 are the final legislative response to a specific unilateral order based on the four categories 

of Congressional response.  Table 5.6 indicates that the final response to 44 orders was 

hearings only. Of the 1,942 orders issued, the final response to 25 unilateral orders was the 

introduction of a bill and committee action on a bill.  The final response to 23 orders was 

floor votes by one or both chambers. Finally, laws were enacted in response to 130 orders. 

 

 

[Insert Table 5.6 about here] 

 

 

Interestingly, prior studies and models of congressional response indicate that the 

introduction of a bill is the first action member’s take when reacting to a unilateral order. 

Yet, it is important to consider the timing of unilateral action in relation to the legislative 

process. When a unilateral order is introduced before legislation has been developed then 

conceivably, a bill would be introduced in response either in support or constraining the 

president’s order or authority. However when a unilateral order is issued in relation to a bill 

on the congressional agenda, legislative action may continue on the same bill. Referring back 
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to Table 5.4, members continued legislative action regarding 19 of the president’s unilateral 

orders that related to a bill on Congress’s agenda and introduced 158 bills in response to 

unilateral action. Of the 158 bills introduced in response, 112 were enacted into law and of 

the 19 bills which were introduced before the order was issued, 18 were enacted into law. 

Yet in the case of each category of response, there is not a clear ordering of them.  Response 

may have occurred after the order was issued or be a continuation of legislative action that 

began before the order was issued. It depends instead on whether or not the president’s 

unilateral order served to interrupt the legislative process.  

It is also useful to consider how response varied to each of the president’s unilateral 

orders. Table 5.7 indicates the number of orders issued by presidents that received a 

response.  and the percentage in relation to  the total number of unilateral orders issued by 

president.  The results in the table indicate that President Carter issued nearly as many orders 

as a two-term president even though he only served one term. And while President George 

W. Bush issued the lowest number of orders for a two-term president, the percentage of 

response was equal to that of President Clinton who issued 92 more orders over his 8-year 

administration.  

 

 

[Insert Table 5.7 about here] 

 

  

 

Response may also vary based on the category of unilateral order issued. The results 

in Table 5.8 indicate that Congress responded most often to unilateral orders related to 
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energy and natural resources followed by national defense and then social welfare. A large 

number of unilateral orders related to energy and natural resources were particularly 

controversial during President Carter and Clinton’s administration. During President Carter’s 

administration, he issued a significant number of orders related to energy and natural 

resources. Relying on reorganization authority delegate by Congress, President Carter used 

executive orders to create the Department of Energy. He also used executive orders and 

proclamations to establish his energy conservation program to which Congress responded 

unfavorably. Finally, he issued a number of presidential proclamations declaring national 

monuments in Alaska, to which Congress again responded unfavorably. President Clinton 

however surpassed even President Carter by proclaiming the highest number of national 

monuments, the majority of which were located in the western United States, and Congress 

responded unfavorably to most.       

 

 

[Insert Table 5.8 about here] 

 

      

 

The method I chose to analyze the relationship between unilateral orders and the 

legislative process is by explaining congressional response to unilateral action. Two 

considerations integral to measuring response are the type and tone. As a result, I created 

three dependent variables to test the expectations discussed in Chapter 4. The first 

dependent variable, Congressional Response, is a binary categorical dependent variable, coded 1 

if Congress responded, and 0 otherwise. The second dependent variable, Legislative Category of 
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Response, is a nominal categorical dependent variable which operationalizes the four 

categories of legislative response. Category 0, is includes Congressional hearings which were 

convened to discuss the order or topics related to the order but not for the purpose of 

analyzing legislation. Category 1 includes the introduction of bills and related committee 

action which involves hearings on legislation, committee votes on bills, reports, and reports 

to the floor. Category 2 includes floor votes on bills by one or both chambers both roll call 

votes and record votes on bills before they are assigned to conference. Category 3 includes 

all bills that responded to unilateral action which were enacted into law. The dependent 

categorical variable is nominal though, rather than ordinal because the stages cannot be 

ordered in a meaningful way. Each category is discrete and independent because response is 

discontinuous since there is no consistent starting point. It is a snapshot of response and not 

a longitudinal study of each individual response to a unilateral order. The snapshot method 

was chosen because my research showed that members took multiple actions both 

concurrently and in different sessions in response to unilateral action. Hearings might have 

been held to discuss a unilateral at the same time as committee action on bills in response. 

Another reason that there is no order to the categories is that response doesn’t begin with a 

hearing or the introduction of a bill. In fact, as noted previously, the president may interrupt 

the Congress’s legislative process by taking unilateral action to influence bills on the agenda. 

As a result, response could consist of the introduction of a new bill or members could have 

decided to take floor action by voting on the bill that had already been introduced. Members 

may respond multiple times to a single order first by enacting a law and then in a later 

session, holding hearings on the same order. Therefore, although a systematic method was 

used in the data collection, it does not allow for an intrinsic ordering of the legislative 

process since there is not uniform starting point. Tracking the progression of bills 
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introduced before the order is issued and in response to unilateral orders will be conducted 

as part of the next phase of this research (see Chapter 7).  

Measuring Legislative Support for Unilateral Action 

The third dependent variable, Legislative Support, is designed to operationalize the tone 

of law enacted in response to unilateral orders. When members choose to respond, their 

action is purposeful. The tone of response identifies whether members of Congress are 

aligned with or oppose the president’s action. In order to operationalize this, the first step 

was to analyze the content of response including hearings, bills, hearings on bills, and laws in 

order to determine the ways in which members supported or opposed unilateral action in 

their response and then to identify whether the response was in support or against the 

president’s action. The analysis showed that members of Congress take a position of support 

by endorsing some or all of the president’s program or policy and by adopting the relevant 

issue. Figure 5.4 shows the number and type of responses in support of unilateral action.  

 

 

[Inset Figure 5.4 about here] 

 

 

However, though members demonstrate support in their hearings, bills, and 

committee action on bills, the highest threshold is when Congress enacts law. For the 

purposes of this research, a binary categorical dependent variable was created to 

operationalize if presidents achieve legislative support for their unilateral action or authority. 

Members of Congress incorporated nearly President Carter’s entire program in his executive 
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order on Federal Paperwork Reduction in the Paperwork Reduction Act of 1980. 163 On the 

same day he signed the executive order, President Carter transmitted a Federal Paperwork 

Reduction Message to Congress outlining the content of the order and articulating the 

specific benefits of proposed legislation with the hope that Congress would make his order 

and the bill permanent.164 In his remarks on signing the executive order, President Carter 

expressed both his commitment to eliminating red tape and extra paperwork from the 

Federal government and his appreciation to the legislators in attendance who had already 

introduced legislation which he supported. President George W. Bush also achieved 

complete support for his executive order establishing the Great Lakes Interagency Task 

Force.165 Congress cited the president’s executive order in the Great Lakes Fish and Wildlife 

Restoration Act of 2006 recognizing that the Act adopted the recommendations of the task 

force created by executive order. Sometimes Congress chooses to adopt some of the 

president’s program or policy. In response to President George H.W. Bush’s executive order 

concerning immigration policy related to nationals of the People's Republic of China, 

members of Congress adopted part of his policy when it enacted the Chinese Student 

                                                 
163 Executive Order 12174, Federal Paperwork Reduction (44 FR 69609; December 4, 1979). 

Paperwork Reduction Act of 1980, Public Law. 96-511 (94 Stat. 2812). 

164 President Carter, “Federal Paperwork Reduction Message to the Congress.” November 30, 1979. 

165 Executive Order 13340 Great Lakes Interagency Task Force (69 FR 29043, May 20, 2004). The 

Great Lakes Fish and Wildlife Restoration Act of 2006, Public Law 109–326 (120 Stat.1761) which 

states that  “it is in the national interest to undertake activities in the Great Lakes Basin that support 

sustainable fish and wildlife resources of common concern provided under the recommendations of 

the Great Lakes Regional Collaboration authorized under Executive Order 13340 (69 Fed. Reg. 

29043; relating to the Great Lakes Interagency Task Force).” 
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Protection Act. 166 His executive order  had been issued in lieu of the Emergency Chinese 

Immigration Relief Act of 1989 which he vetoed preferring instead to extend and broaden 

protections for Chinese nationals through administrative rather than legislative action. 

Undaunted, Congress persevered and in the law, supported the president’s executive order 

by extending amnesty for Chinese students and placing a permanent ban on the deportation 

of Chinese nationals. Congress may also adopt the relevant issue of the president’s executive 

action. When Congress enacted the Steel and Aluminum Energy Conservation and 

Technology Competitiveness Act of 1988, it established the public-private partnership 

President Reagan had intended when he issued his executive order designed to improve 

access to scientific research as he explained in his statement on signing the bill into law.167  

Of the 130 laws passed that responded to unilateral orders, 93 demonstrated complete or 

partial support for the program or policy established by unilateral order. Figure 5.5 shows 

the distribution of the types of Congressional support that presidents received.   

 

 

[Insert Figure 5.5 about here] 

 

 

 

 
 

                                                 
166 Executive Order 12 711 Policy Implementation with Respect to Nationals of the People's 

Republic of China (55 FR 13897; April 13, 1990). The Chinese Student Protection Act of 1992, 

Public Law 102–404 (106 Stat. 1969).  

167 Executive Order 12591 Facilitating Access to Science and Technology (April 10, 1987; 52 FR 

13414). The Steel and Aluminum Energy Conservation and Technology Competitiveness Act of 

1988, Public. Law 100-680. 
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Not all presidents were treated equally. Table 5.9 shows that President Carter who 

served only one term far surpassed the other presidents in having his unilateral actions 

constrained by law. The majority of action taken against the president related to his unilateral 

orders proclaiming national monuments and regarding energy conservation. He also 

obtained as much support through law as President Reagan who served two terms and 

President George H.W. Bush who also served only one term. Presidents Clinton and George 

W. Bush, both two-term presidents, gained significantly less support than earlier presidents.  

 

 

[Insert Table 5.9 about here] 

 

 

Defining Legislative Action before an Order is Issued 

Unilateral action is perceived as being under the purview of the executive branch but that 

does not mean that the president acts independent of Congress. Congress may also have 

acted legislatively on the issue. As a result, when orders are issued they can be both timely 

and responsive to topics on which both branches are involved. Because presidents exercise 

their leadership when they issue unilateral orders to direct and manage executive branch 

affairs, when unilateral orders are introduced into the legislative process it is likely to 

heighten member attention to the issue or topic. It is in fact the differences between the two 

processes that provide an opportunity for overlap.  Presidents rely on an administrative 

policy making process that provides for coordination within the executive branch. External 
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communication with Congress enables executive branch agencies and White House staff to 

learn about the status and positions of members while the administrative process used to 

create them allows for their creation without prior approval from the legislative branch. In 

order to study the influence of prior legislative action on response, it is important to identify 

variables that represent the timing at which unilateral action may be introduced into the 

legislative process. As discussed in Chapter 2, these include issue identification, policy 

formulation, and policy implementation. Representative of these three stages are 

Congressional hearings, the Congressional agenda, and recently enacted law respectively. The 

sources used for analyzing whether prior Congressional action related to the subject or topic 

of a unilateral order included bound copies of the Congressional Record, Congressional Quarter 

Weekly and Congressional Quarterly Almanac. The electronic databases included ProQuest 

Congressional (formerly Lexis-Nexis Congressional), Library of Congress (THOMAS), Congressional 

Record (THOMAS), Congressional Bills Project, and the American Presidency Project. As scholars of 

the policy agenda have shown, issues come into prominence only to be displaced by more 

important or perhaps, more pressing problems. Therefore this research considers the 

influence of legislative action from the prior session. Table 5.10 shows the number of orders 

issued at each of these three stages as well as orders that relate to Congressional action from 

the prior legislative session.  

 

 

[Insert Table 5.10 about here] 
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Figure 5.7 illustrates the relationship of unilateral orders to the prior legislative 

session by graphically showing how unilateral orders relate to prior legislative action from 

the session immediately before the session in which the order was issued.  

 

 

[Insert Figure 5.7 about here] 

 

 

Issue Identification: Congressional Hearings  

The Congressional agenda and the president’s legislative initiatives are visible and 

highly relevant in the legislative arena, but there are other types and sources of information 

that may capture less attention but still influence when Congress responds. The first are 

hearings held on topics that relate to that of a unilateral order before it was issued and to the 

president’s agenda. The variable, Congressional Hearings, was operationalized to measure when 

hearings that were held also related to the issues and topic of a unilateral order before it was 

issued. These hearings are held generally for the purpose of developing legislation, oversight, 

and information gathering. Specific bills are not a topic so these issues have not yet reached 

the Congressional agenda. The information threshold is low since they are in effect 

exploratory and as a result it may not trigger response. For example, consider Congressional 

hearings related to President George H.W. Bush’s unilateral orders on trade with 

Czechoslovakia. 168 The president’s executive order waived the application of the Jackson-

                                                 
168 Executive Order 12702 Waiver under the Trade Act of 1974 with respect to Czechoslovakia   (55 

FR 6231; February 22, 1990) and Proclamation 6175 Agreement on Trade Relations Between the 

United States and the Czech and Slovak Federal Republic (55 F.R. 37643; September 6, 1990). 
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Vanik amendment thereby allowing Czechoslovakia to receive most favored nation status.169 

His proclamation announced an agreement on trade between the Czech and Slovak Federal 

Republic regarding bilateral trade subject to approval by Congress. During the current 

legislative session prior to the order being issued the House held hearings on both the issue 

of human rights in Czechoslovakia and bilateral economic exchange. 170  Discussion on the 

topic of human rights in Czechoslovakia, however, had also been the subject of a hearing 

reviewing the implementation of the 1975 Helsinki Agreement human rights provisions, 

with the State Department and representatives of international trade testifying before the 

joint commission. 171 The variable was coded 1 for hearings that had been held which related 

to a unilateral order and 0 otherwise. A variable was also created for Prior Congressional 

Hearings to measure when hearings that related to the subject or topic of a unilateral order 

before it was issued were held in the session immediately prior. The variable was coded 1 for 

hearings that had been held which related to a unilateral order and 0 otherwise.  

Policy Formulation: The Congressional Agenda  

                                                 
169 The Jackson–Vanik amendment is a 1974 provision in United States law intended to affect U.S. 

trade relations with countries with non-market economies (originally, countries of the Communist 

bloc) that restrict freedom of emigration and other human rights. The Trade Act of 1974 requires the 

President to comply with the amendment subject to other statutory restrictions and limits.  

170 House Committee on Ways and Means, Review of the State Department's 1988 Country Reports on 

Human Rights which included Czechoslovakia, 101st Cong., 2nd sess. U.S. Trade Relationships with the 

Soviet Union and Eastern Europe, 101st Cong., 2nd sess.; House Committee on Banking, Finance and 

Urban Affairs Subcommittee on Economic Stabilization, Eastern Europe: Exchange Opportunities, 101st 

Cong., 2nd sess. 

171 Commission on Security and Cooperation in Europe, Implementation of the Helsinki Accords: 

National Minorities in Eastern Europe, the Hungarian Minorities in Romania and Czechoslovakia, 

99th Cong., 1st sess. 

http://en.wikipedia.org/wiki/Market_economy
http://en.wikipedia.org/wiki/Communist_state
http://en.wikipedia.org/wiki/Communist_state
http://en.wikipedia.org/wiki/Emigration
http://en.wikipedia.org/wiki/Human_rights
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The president’s unilateral orders may also relate to topics that are on the 

Congressional agenda before the order is issued. The decision rule for determining whether 

an issue was on the Congressional agenda was based on whether a bill had been introduced 

in one of the two chambers, and at minimum, it had also received a hearing before a 

subcommittee, committee or the full chamber (Edwards, Barrett and Peake 1997; Edwards 

and Barrett 2000). The hearing had to have been held within the same session and prior to, 

or on, the same date the order was issued. The variable, Congressional Agenda, was coded 1 if 

at a minimum, a hearing had been held on a specific bill related to the content of a unilateral 

order and 0 otherwise. A variable was also created for the Prior Congressional Agenda to 

measure when a hearing had been held on a specific bill related to the content of a unilateral 

order during the legislative session immediately prior. The variable was coded 1 for hearings 

that had been held which related to a unilateral order and 0 otherwise.  For an example of a 

unilateral order that related to both the current and immediately prior Congressional agenda, 

consider President Reagan’s executive order prohibiting trade with South Africa that was 

discussed in Chapter 3. On September 4, 1985 a few days before the Senate was scheduled 

to take up the House conference report, Senator Lugar (R-IN), the bill’s sponsor and 

Chairman of the Senate Foreign Relation Committee, was shown a draft executive order that 

effectively included some, but not all, of the content of the bill approved in the House 

Conference Report (Lugar 1988; Treverton and Varle 1992).172 The topic of the extent of 

economic sanctions against South Africa was not limited to the current Congressional 

session but had been on the prior agenda as well since many members of Congress did not 

                                                 
172 On August 1, 1985, the House passed the conference report (Record Vote No. 288: 380-48) and it 

was considered in the Senate on September 9, 1985 but the motion to proceed to consideration of 

measure was tabled in the Senate on September 10, 1985. Also see Congressional Quarterly Weekly 

and Annual 1985. 
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agree with the position taken by President Reagan on economic sanctions against South 

Africa.  During the prior session, the House had held hearings on the Export Administration 

Amendments Act of 1983 of which Title III addressed U.S. policy towards South Africa 

although along with other bills on the topic.1731  

Policy Implementation: Bills Enacted Into Law  

The president’s unilateral orders may also relate to laws enacted before the order is 

issued. The order may be used to implement the recently enacted law or perhaps, to clarify 

and implement the president’s interpretation of the law.  The variable, Recently Enacted Law, 

was coded 1 if a law was enacted relating to a unilateral order during the current session 

prior to the time the order was issued, and 0 otherwise. A variable was also created for the 

Prior Enacted Law to measure when a law had been enacted relating to the order during the 

session immediately prior and was coded 1 if a law had been enacted, and 0 otherwise.  For 

an example of a recently enacted law prior to an order being issued consider President 

Carter’s executive order creating an airline dispute emergency investigation board.174  The 

president acted pursuant to his authority established in the Airline Deregulation Act of 

                                                 
173 House Committee on Foreign Affairs, Export Administration Amendments Act of 1983, HR 3231 Title 

III. South Africa Policy,98th Cong., 1st sess.; House Committee on Banking, Finance and Urban Affairs, 

Fair Employment Practices for U.S. Businesses Doing Business in S. Africa HR 1693, H.J. Res 605 to combat 

torture and keep U.S. involved in the effort to stop torture, H. Res. 430 and H. Con. Res. 122 and 42 all to address 

violence and loss of rights in S. Africa, 98th Cong., 1st sess.;  Senate Committee on Foreign Relations, 

Resolution to condemn S. Africa's arrests and detention of political opponents and express opposition to constitutional 

reforms that discriminate against black citizens, 98th Cong., 1st sess.  

174 Executive Order 12095 Emergency Board to Investigate an Airline Labor Dispute (43 FR 51595; 

November 6, 1978) Creates an emergency board to investigate a dispute between Wien Air Alaska 

and certain individuals.  
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1978.175 For an example of law enacted in the session immediately prior that relates to a 

unilateral order consider President Carter’s executive order delegating the administration of 

his duties to the Secretary of State, Secretary of Defense, and reserving other authority for 

himself under the Foreign Assistance and Related Programs Appropriations Act. 176   

Significant Institutional and Political Considerations 

The President’s Legislative Initiatives 

The president’s agenda provides a master list from which the president’s future 

administrative and legislative accomplishments are drawn. In order to differentiate between 

the president’s pervasive agenda from his legislative one, a variable was created to measure 

his legislative initiatives. The president is conceived of as a welcome visitor when he stays 

within his constitutional role which provides for him to recommend the need for legislation. 

The variable, Legislative Initiative, is a measure of the president’s institutional relationship with 

Congress as designed under the Constitution. To convey their intent, presidents use 

addresses to Congress, letters to Congress, statements, remarks, comments, and the stated 

legislative initiatives for each congressional session. The sources used to develop this variable 

were Public Papers of the President, Congressional Quarterly Weekly and Congressional Quarterly 

                                                 
175 The president acts pursuant to his authority in Section 44 of the Airline Deregulation Act of 1978, 

Public Law 95-504. The law directs the president to create a board to investigate and report on the 

dispute between Wien Air Alaska, Inc. and the Air Line Pilots Association and requires the board to 

submit its report to the president within 30 days of its creation. Jimmy Carter, Airline Deregulation 

Act of 1978 Remarks on Signing S. 2493 Into Law, October 24, 1978, Public Papers of the President, 

American Presidency Project. 

176 Executive Order 12118 Administration of Security Assistance Programs (44 FR 7939; February 8, 

1979) Amends Executive Orders in order to delegate authority to the Secretary of State, Secretary of 

Defense and reserve others to the President. Sub-delegating authority delegated under the Foreign 

Assistance and Related Programs Appropriations Act 1979, Public Law 95-481.  
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Annual.  The variable was operationalized by including proposals submitted to Congress or 

stated as being a legislative proposal in a speech to Congress. The variable was coded 1 if the 

content of a unilateral order related to a president’s legislative initiative prior to the date the 

order was issued and 0 otherwise. President Carter had presented Congress with a legislative 

proposal for protecting lands in Alaska before proclaiming the numerous national 

monuments in Alaska. He referred to this initiative in his 1978 State of the Union Annual 

Message by saying: “Last year, I sent Congress a proposal for use of Federal lands in Alaska. 

This proposal will protect 92 million acres for the public, will create or expand 13 national 

parks and reserves, 13 national wildlife refuges, and will confer wild and scenic river status 

on 33 waterways. I hope Congress will adopt these measures, which are needed this year to 

preserve the unique natural treasures of Alaska and, at the same time, permit the orderly 

development of Alaskan resources.” 177  

Significant Political Conditions 

There are two time frames to consider when operationalizing significant political 

conditions. The first is the time at which the president issued his order and the second is the 

time at which Congress responded. While scholars expect that the president has considered 

the influence of his time in office and the conditions in Congress at the time the he issued 

his order, it is difficult to anticipate their impact at the time Congress responds. Yet scholars 

analyze the importance of the political conditions at the time the president issues his order in 

an effort to explain the president’s anticipation of a response. Because unilateral orders are 

                                                 
177 President Carter addressed the need for the protection of Alaska lands in an interview and 

question-and-answer session with editors and news directors on January 13, 1978, his State of the 

Union Annual Message to the Congress also on January 19, 1978, his remarks on signing into law 

H.R. 3454, Endangered American Wilderness Act of 1978 on February 24, 1978 and his message to 

the Congress transmitting the Council on Environmental Quality Report on February 28, 1978.   
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perceived by many as an alternative to a legislative appeal, the ideal time for presidents to 

issue an order is when Congress is at its weakest. The emphasis of analysis prior to this study 

has been the importance of partisanship and the ideological distance between the president 

and key members of Congress at the time the order is issued. However if unilateral orders 

are in effect a type of appeal to Congress for legislative support then presidents may prefer 

that members are more politically and ideologically aligned with the president’s program.  

Therefore the contrast in ideology and partisanship between the branches needs to be 

considered to better understand the influence of the political conditions at the time the order 

is issued and the extent to which members are able to coalesce in agreement at the time of 

response to his unilateral action. The first expectation discussed in Chapter 4 is concerned 

with testing the influence of the political conditions at the time the president acted, while the 

second and third expectations are testing the influence of the political conditions at the time 

Congress responds. The different time frames are denoted by a subscript below the variable 

name. The subscript 0(0) denotes the time at which the president issued his order and 

subscript 1(1) denotes the political time at which Congress responds.    

The President’s Political Strength  

Two variables were created to measure the political strength of the president. The 

motive to question or challenge the president decreases as the president’s political strength 

declines.  As the time draws closer to the end of his term in office, members have less of a 

motive to respond but at the same time, more capacity to constrain. The first operationalizes 

the president’s term in office anticipating that Congress is more responsive to a first term 

president yet may be more willing to constrain a second term president.  The variable, Second 

Term, was coded 1 for the second term in office, and 0 otherwise. The second variable 

operationalizes whether the president is in the first or second half of his term of office.  The 
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variable, Second Half, is coded 1 for the second half of a president’s first or second term in 

office and, 0 otherwise.  

Interbranch Unity 

Interbranch unity is also a reflection of Congress’ capacity to respond but can be 

measured in different ways. An increase in ideological conflict between the president and 

two chambers may increase the motive to respond but not the capacity. Interbranch conflict 

measures whether government is unified or divided. Under a divided government, the 

president may be more likely to veto a law presented by Congress that constrains an order or 

authority but more importantly, if presidents are concerned with Congress’s ability to 

respond then consistent with Krehbiel (1998) and Howell (2003) the pivotal member is of 

greater significance. The pivotal member in the Senate is the filibuster pivot because he is the 

gatekeeper who can prevent bills from being debated in the Senate or brought to the floor 

for a vote. Rather than the veto pivot, the Senate filibuster pivot plays a more significant role 

in determining the progress of a legislative response to unilateral action. In the House, 

Krehbiel (1998) also considers the median member to be pivotal especially when the 

president is concerned with shifting legislation closer to his position. The president’s 

objective is to gain legislative support and therefore, rather than concern with his action 

being overturned, his emphasis is aligning his position with the House’s median member. An 

increase in ideological distance between the president and pivotal members in each of the 

chambers may influence whether members of Congress are unable to schedule a committee 

hearing to discuss the president’s action, or to gain a committee referral for a bill, or a vote 

on the floor. Therefore the Distance Between President and Senate Filibuster Pivot and Distance 

Between President and House Median Member are used to operationalize political conditions 

between the branches and to measure the president’s chance for legislative success.   
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Summary Statistics 

Table 5.11 provides the summary statistics for the independent variables.    

 

 

[Insert Table 5.11 about here] 

 

 

Modeling Response 

As discussed earlier in this chapter, the dependent variables created for this study are 

categorical, two are binary categorical variables and one is a nominal categorical variable. 

Because the variables are categorical, the ordinary least squares method can no longer 

produce the best linear unbiased estimator (BLUE) which means OLS is biased and 

inefficient (Long 1997). The nonlinearity of categorical dependent variable models makes it 

difficult to fit the models and interpret their results. In categorical dependent variable 

models, the left-hand side variable or dependent variable is neither interval nor ratio, but 

instead categorical.  Logistic regression measures the relationship between a categorical 

dependent variable and one or more independent variables by using probability scores as the 

predicted values of the dependent variable. Because this study employs two types of 

categorical dependent variables two methods of estimation were chosen - binary logistic 

regression and multinomial logistic regression. When categories are unordered as they are 

with a nominal variable, multinomial logistic regression is a frequently used strategy. Similar 

to binary logistic regression, the model predicts the probability of choosing one outcome 

category over the probability of choosing the baseline category.  The first dependent variable 

is a binary categorical variable and the method of estimation is binary logistic regression 
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model. The second dependent variable is a nominal categorical variable and the method of 

estimation is multinomial logistic regression. The third dependent variable is again a binary 

categorical variables and the method of estimation is binary logistic regression. With logistic 

regression, the marginal effects are nonlinear functions of the parameter estimates and levels 

of the explanatory variables. As a result, they generally cannot be inferred directly from 

parameter estimates. Since the coefficient for the logistical regression cannot be directly 

interpreted, one approach is to determine the marginal effect of the independent variables 

on the dependent variables (Agresti 2002).For ease in the discussion of the results, the 

marginal change is used to estimate the relative importance of each coefficient (Long and 

Freese 2001). 

Testing the Influence of Prior Legislative Action on Response  

The dependent variable, Congressional Response, measures if there was a legislative 

response to an executive order or proclamation. The expectation is that congressional 

attention to the issue or topic before an order is issued is likely to influence when members 

respond. The independent variables which are expected to have a positive coefficient are the 

President’s Legislative Initiative, Current Congressional Hearings, Current Congressional Agenda, and 

Current Enacted Law. Because the influence of prior congressional attention is important, Prior 

Congressional Hearings, Prior Congressional Agenda, and Prior Enacted Law are included as control 

variables and they too are expected to have a positive coefficient.  While the influence of 

Congress’s legislative attention is new to the study of unilateral orders, a concern for the 

influence of the prevailing political conditions at the time order are issued is not new. 

Research has shown that presidents issue more significant unilateral orders when 

government is divided suggesting that a divided government may be more attentive to 

unilateral action. he expectation is that response is more likely when government is divided 
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at the time a president takes unilateral action. Presidents should be able to anticipate their 

success or failure in Congress based on the differences in ideology between them and key 

members in the House and Senate. As the ideological distance between the president and key 

members of Congress increases, the president’s chances for a legislative response should 

decrease.  In the Senate, the president’s ally or adversary is filibuster pivot who can prevent 

or open the gate to floor action. The pivotal member of the House is the median member 

because he represents the point where policy is likely to converge (Downs 1957; Krehbiel 

1998).  For this hypothesis, a response is less likely as the ideological distance between the 

president and the Senate’s filibuster pivot (Distance Between President and Senate Filibuster Pivot) 

or the president and the House median member voter (Distance Between the President and the 

House Median Member) increases and therefore the expectation is again a negative coefficient. 

A response is also less likely as presidents lose their political strength. The expectation is that 

both Second Half and Second Term will have a negative coefficient. The logistic regression 

model is summarized as: Congressional Response = α + β1 (President’s Legislative Initiative) + β2 

(Prior Congressional Hearings) + β3 (Current Congressional Hearings) + β4 (Prior Congressional 

Agenda) + β5 (Current Congressional Agenda) +β6 (Prior Enacted Law) + β7 (Current Enacted Law) 

+ β8 (Second Term0) +β9 (Second Half0) + β10 (Divided Government) + β11  (Distance Between President 

and Senate Filibuster Pivot0)+ β12 (Distance Between President and House Median Member0).  Table 

5.12 indicates the direction of the coefficients. 

 

 

[Insert Table 5.12 about here] 
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The Timing of Unilateral Action and the Legislative Process 

The timing of unilateral action in relation to the current legislative process is 

expected to have an influence on response. My theory as presented proposes that as issues 

gain salience in Congress through heightened activity and action, it should have an influence 

on the legislative category of response. As I discussed in Chapter 4, the expectation for the 

second hypothesis is that members are more likely to respond with law when the president’s 

unilateral order relates to bills on the Congressional agenda. A nominal categorical 

dependent variable, Legislative Category of Response, was created to test this expectation. The 

variable has four categories of response. At the   category of 0, a hearing is convened to 

discuss a particular unilateral order or its effect. The order has warranted enough attention to 

justify a hearing that is generally typically focused on information gathering, investigation, or 

the effect of the order but not legislation. In Category 1, a bill has been introduced and 

committee action held on the bill introduced before or after the order was issued. 

Committee action means that bill was assigned to a committee or subcommittee, there was a 

hearing on a bill, members may have voted on a bill and they may have submitted a report 

on a bill to the floor. In Category 2, there have been floor votes on a bill in one or both 

chambers that may have been introduced in response to the order or before the order was 

issued. In Category 3, bills have been enacted into law. The category, Hearings (0) was 

selected as the base category. Each of the other three categories (Categories 1, 2, and 3) is 

analyzed in relation to the base category. The variables that represent the timing of unilateral 

action in relation to the current legislative process are Current Congressional Hearings (issue 

identification), Current Congressional Agenda (policy formulation), and Current Enacted Law (policy 

implementation). This expectation does not neglect the influence of prior legislative action 

because as scholars have shown issues carryover from one session to the next. Presidents 
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issue unilateral orders that relate to prior legislative action on topics that have not yet been 

introduced into the current session. The variables that represent unilateral orders that 

outside the current legislative process include Prior Congressional Hearings, Prior Congressional 

Agenda, and Prior Enacted Law. They measure the attentiveness of members to the president’s 

unilateral action even on topics outside the current legislative process. Their effect on the 

category of response needs to be considered in an effort to identify whether members of 

Congress are responding as much to the use of unilateral action as they are to the use in the 

current legislative process.  The President’s Legislative Initiatives represent his legislative 

priorities.   

The President’s Legislative Initiative, Current Congressional Agenda, and Prior Congressional 

Agenda, are expected to have a greater influence on the enactment of law in relation to the 

base category. Current Congressional Hearings are expected to have a greater influence on floor 

action on bills in relation to the base category and Prior Congressional Hearings is expected to 

have a greater influence on bills and committee action than the base category. Current Enacted 

Law and Prior Enacted Law are expected to have a lesser influence on any of the categories in 

relation to the reference category. Second Half is expected to have a greater effect on bills and 

committee action than in the base category and Second Term is expected to have a greater 

effect on laws being enacted than in the base category. Divided Government is expected to have 

a greater effect on bills and committee action in relation to the base category. The ideological 

distance between the president and key members of Congress, Distance Between President and 

Senate Filibuster Pivot1 and Distance Between the President and the House Median Member1 are 

expected to have a greater effect at the bill and committee action and floor voting than in the 

reference category.  

The model is briefly summarized as follows: 
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  Legislative Category of Response = α + β1 (President’s Legislative Initiative) + β2 (Prior 

Congressional Hearings) + β3 (Current Congressional Hearings) + β4 (Prior Congressional Agenda) 

+ β5 (Current Congressional Agenda) +β6 (Prior Enacted Law) + β7 (Current Enacted Law) + β8 

(Second Term1) +β9 (Divided Government) + β10 (Second Half1)+ β11  (Distance Between President and 

Senate Filibuster Pivot1)+ β12 (Distance Between President and House Median Member1).  Table 5.13 

shows the expected signs of coefficients for the independent variables used to explain when 

Congress passes legislation in response to unilateral orders.   

 
 

 

[Insert Table 5.13 about here] 

 

 

 When Presidents Achieve Legislative Support for Their Unilateral Action 

The dependent variable, Legislative Support, measures if a law was enacted that 

supported part or all of a unilateral order or authority. In this instance, Congress is less 

concerned with the president’s legislative priorities and more concerned with how a 

unilateral order related to its own prior legislative action. The expectation is that the earlier 

the president introduces his order into the legislative process, the more likely he is to gain 

support. The three key independent variables for the model are Current Congressional Hearings, 

Current Congressional Agenda, and. The coefficients for Current Congressional Hearings and Current 

Enacted Law are expected to be positive and the coefficient for Current Congressional Agenda is 

expected to be negative. Because the influence of prior congressional attention is important, 

Prior Congressional Hearings, Prior Congressional Agenda, are included as control variables.  The 

coefficients for Prior Congressional Hearings and Prior Enacted Law are expected to be positive. 
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This model is also concerned with analyzing the influence of how legislative response on 

support. Three variables used to measure the influence of the type of response on legislative 

support included Hearings in Response, Bills in Response, and Hearings in Response to Bills. The 

coefficients for the first two are expected to be negative but the coefficient for the third 

variable is expected to be positive. The coefficient for Second Half is expected to be negative 

but the coefficient Second Term is expected to be positive. The coefficient for Divided 

Government is expected to be negative. The coefficients for Distance Between President and Senate 

Filibuster Pivot and Distance Between the President and the House Median Member are expected to be 

negative. 

A summary of the model is:  

Legislative Support = α + β1 (President’s Legislative Initiative) + β2 (Prior Congressional 

Hearings) + β3 (Current Congressional Hearings) + β4 (Prior Congressional Agenda) + β5 (Current 

Congressional Agenda) +β6 (Prior Enacted Law) + β7 (Current Enacted Law) + β8 (Hearings in 

Response) +β9 (Bills Introduced in Response) + β10 (Committee Action in Response to Bills) + β11 (Second 

Term1) +β12 (Second Half1))+ β13 (Distance Between President and Senate Filibuster Pivot1) + β14 

(Distance Between President and House Median Member1).  Table 5.14 shows the expected signs of 

coefficients for independent variables to explain when Congress supports the president’s 

unilateral action.   

 

 

 

 

 

[Insert Table 5.14 here] 
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CHAPTER 6 

CONGRESSIONAL RESPONSE TO UNILATERAL ACTION 

Introduction 

This chapter investigates whether the results from the analysis support the 

expectations regarding the influences on Congressional response to unilateral action. 

Responding to the president’s unilateral action suggests that members of Congress are 

concerned with the content of the order, the exercise of presidential authority, or perhaps 

both. Members of Congress explore the significance of unilateral action by responding 

through committee hearings, the introduction of bills and committee action on bills, floor 

votes on bills, and by enacting bills into law. The capacity to respond depends also on the 

ability for members of Congress to act individually and collectively. The complexity of the 

legislative process provides for multiple points where legislation can be waylaid, yet members 

demonstrate their ability to navigate the process, depending in part upon the relationship of 

unilateral action to the legislative process. Despite the difficulties along the way, presidents 

achieve legislative support for their unilateral orders when Congress adopts their action or 

authority into law.  

In the study of unilateral action, presidents have traditionally been perceived as 

independent actors, as well as initiators who act first before Congress. Yet this dissertation 

shows how the two branches are more likely to interrelate with one acting in response to the 

other. As research from other scholars has shown, unilateral orders are at times responsive 

to legislative action, and their policy impact may not be long lasting but instead an 
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incremental step in the legislative continuum. Taking a second look at unilateral orders 

reveals that while they represent the president’s exercise of administrative power, they 

should not be analyzed as separate and distinct from the Congress’s legislative action. The 

findings from this study suggest that Congress and the president are pursuing policy 

solutions concurrently. The results of an examination of their individual actions suggest the 

contributions from each institution build upon the other in order to develop solutions to our 

nation’s policy problems.  

The Influence of Prior Congressional Action on Response   

The first empirical model that I examine predicts that prior legislative is an influence 

on whether or not Congress responds to a unilateral order.  Given the nature of the binary 

dependent variable, I utilize logistic regression analysis.  The results of the binary logistic 

regression used to test the first hypothesis are presented in Table 6.1.  A positive coefficient 

indicates congressional response to the president’s unilateral action while a negative 

coefficient indicates a lack of congressional response. Since the results cannot be interpreted 

directly for logistic regression, for greater ease in interpretation of the findings the marginal 

effect is indicated in brackets in order to show the substantive effect of the statistically 

significant coefficients (Long 1997; Long and Freese 2006).  

The coefficients are statistically significant and in the estimated direction for nearly 

all the variables in the model. The coefficients for the President’s Legislative Initiative, Prior 

Congressional Hearings, Current Congressional Hearings, Prior Congressional Agenda, and Current 

Congressional Agenda are positive as predicted and statistically significant. Consistent with the 

expectation of the first hypothesis, members of Congress are more likely to respond to 

unilateral orders when they are related to prior legislative action.  Members receive a 

heightened signal from the president when his unilateral order relates to a legislative 
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initiative. The coefficient for the President’s Legislative Initiative is positive and statistically 

significant and the marginal effect shows that there is a 7.47% increase in the likelihood that 

members will respond to unilateral action when it relates to a current legislative initiative.  

The coefficient for Current Congressional Hearings and Prior Congressional Hearings are both 

positive and statistically significant and the marginal effects show that respectively, response 

is 5.73% and 2.7% more likely when Congress has held hearings on the issue. The 

coefficients are positive and statistically significant for the Current Congressional Agenda and the 

Prior Congressional Agenda. Members are 7.06% more likely to respond to unilateral orders that 

relate to bills on the current agenda and 7.63% more likely to respond to orders that relate 

Congress’s prior agenda. The following two variables consider whether a response is more 

likely when unilateral orders are issued to implement law. The coefficient for Prior Enacted 

Law is not statistically significant although it is positive as expected and the coefficient for 

Current Enacted Law is statistically significant but the direction is negative as opposed the 

prediction that it would be positive. The results indicate that members are 6.23% less likely 

to respond to unilateral orders that implement or interpret recently enacted law which 

suggests instead of being an impetus for response members are more likely to defer to the 

president’s execution of law.   

Turning to the influence of the political conditions we find that a response is not 

more likely when presidents are in the first half of their first term in office. The results 

indicate that the effect of Second Half is not statistically significant and the direction is 

positive as opposed to negative as predicted.  The results though indicate that for the effect 

of Second Term is statistically significant and negative as predicted. The marginal effect 

indicates that there is a 3.66% decrease in the chance of members responding to unilateral 

orders when presidents are in their second term. The coefficient for Divided Government is 
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positive and statistically significant and not as predicted. The expectation was that a response 

to unilateral action was more likely when government was unified but the marginal effect 

indicates that response is 4.23% more likely when government is divided. Presidents are also 

less likely to obtain a response to their unilateral orders as the ideological distance between 

them and key members in each of the chambers increases. An increase in the ideological 

distance between the president and the Senate filibuster pivot (Distance Between President and 

Senate Filibuster Pivot) as predicted, decreases the likelihood of response by 28.7%. In the 

House, an increase in the ideological distance between the president and the median member 

(Distance Between President and House Median Member) as predicted, decreases the likelihood of 

response by 8.76%.  

The results of the logistic regression analysis give us a robust finding regarding the 

first hypothesis. Based on an analysis of response to all executive orders and policy 

proclamations issued by Presidents Carter through Bush, members of Congress are indeed 

more likely to respond to the president’s unilateral orders when they relate to the legislative 

process. Members are more likely to respond when unilateral orders relate to a president’s 

legislative initiative, when they relate to the topics of hearings in both the current and prior 

session, and when unilateral orders address the content of bills on Congress’s agenda in both 

the current and prior sessions. Members are less likely to respond though when the 

president’s orders relate to laws enacted within the current legislative session. When analyzed 

within the legislative process, the president’s action seems less like a unilateral one and more 

of a concerted inter-institutional effort. Political conditions also dampen the likelihood of 

response. An increase in the ideological distance between the president and the Senate 

filibuster pivot and the median member of the House decreases the chance of response. 

Members are also less likely to respond to unilateral orders when the president is in his 
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second term in office. It appears that Congress is not an innocent bystander to unilateral 

action when presidents issue unilateral orders directing the executive branch on a policy 

relating to the legislative process. The results suggest that presidents use unilateral orders 

purposively to influence the legislative process. This in turn increases the likelihood of a 

response from members of Congress which signifies their interest and demonstrates 

executive action can be integral to the legislative process.  

 

     

[Insert Table 6.1 about here] 
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The Timing of Unilateral Action and the Legislative Process 

The second empirical model I examine predicts that the timing of unilateral action in 

the legislative process is an influence on the type of response specifically that members are 

more likely to respond by enacting law when the president’s unilateral order is used to 

influence bills on Congress’s current legislative agenda.  The variables that represent the 

timing of unilateral action in relation to the legislative process are Current Congressional 

Hearings (issue identification), Current Congressional Agenda (policy formulation), and Current Enacted 

Law (policy implementation). Presidents also issue unilateral orders that relate to prior legislative 

action. These issues which have not yet been reintroduced into the current session so they 

are in effect, outside the current legislative process. These include Prior Congressional Hearings, 

Prior Congressional Agenda, and Prior Enacted Law. By including these variables we are able to 

compare the effects of the salience generally of unilateral action with the timing of the use in 

the current legislative process on the legislative category of response. If unilateral orders 

related to prior legislative action have an equal or greater effect on response then members 

of Congress are may be responding more to the salience of the topic of  a unilateral order  

and less to the introduction of unilateral orders into the current legislative process.  Given 

the nature of the nominal categorical dependent variable, I utilize multinomial logistic 

regression analysis.  The results of the binary logistic regression used to test the second 

hypothesis are presented in Table 6.2.  A positive coefficient indicates congressional 

response to the president’s unilateral action while a negative coefficient indicates a lack of 

congressional response. Since the results cannot be interpreted directly for logistic 

regression, for greater ease in interpretation of the findings the marginal effect is indicated in 

brackets in order to show the substantive effect of the statistically significant coefficients 

(Long 1997; Long and Freese 2006).  
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The results indicate that for Category 1 (the introduction of a bill and committee 

action on a bill), the coefficients for the variables that represent the  stages at which 

presidents introduce their unilateral orders are in the expected direction but are not 

statistically significant with one exception, Current Enacted Law. The direction of the 

coefficient is negative rather than positive and it is statistically significant. There is a 19.3% 

increase in the likelihood of a response in the form of a bill and committee action in relation 

to a hearing only which suggests that an enacting Congress is more attentive than expected 

to the implementation of law, The coefficients for the three variables that represent 

unilateral orders unrelated to the current session two (Prior Enacted Law and Prior Congressional 

Hearings) are negative rather than positive but none are statistically significant. The 

coefficient for Second Half is positive as expected but it is not significant. The coefficient for 

Second Term is negative as predicted and it is statistically significant. The result indicates that 

Congress is 24% less likely to respond to a second term president’s unilateral order with bills 

or committee action on a bill in relation in comparison to a hearing only. The finding 

suggests that members of Congress may convene a hearing to discuss the president’s order 

but are less likely to introduce and act on bills in response. The coefficient for Divided 

Government is positive as predicted and statistically significant. When government is 

divided, Congress is 9.3% more likely to respond to a unilateral order with a bill and 

committee action on a bill in comparison to a hearing only. The coefficients for the Distance 

Between the President and the Senate Filibuster Pivot and the Distance Between the President and the 

House Median Member are positive as predicted and statistically significant but the marginal 

effect is 0%. This suggests that an increase in the ideological distance between the chamber 

pivots and the president and the conditions of a divided government may foster rather than 
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inhibit the introduction of bills and related committee action in response to the president’s 

unilateral order in comparison to holding a hearing.    

For Category 2, floor voting on bills, when we consider the timing of unilateral 

action in relation to the legislative process, the results suggest that floor votes are not more 

likely than hearings. This is also the case when we consider the influence of unilateral orders 

related to legislative action from the prior session. The coefficients for, Current Enacted Law, 

Prior Enacted Law, Second Half, Divided Government, and Distance Between the President and the House 

Median Member are positive rather than negative but are not statistically significant. The 

coefficient for Current Congressional Agenda is negative rather than positive but is not 

statistically significant. The coefficient for Divided Government is also positive rather than 

negative and statistically significant. . The coefficient for Divided Government is also positive 

rather than negative and statistically significant. The expectation was that votes on a bill in 

response to unilateral action would be less likely than a hearing when government is divided 

but the results indicate that floor votes are 5.3% more likely than a hearing in response to a 

unilateral order. The implication is that a legislative action on a bill in response to a unilateral 

order does reach floor voting even when government is divided. The coefficient for the 

Distance Between the President and the Senate Filibuster Pivot is negative as predicted and 

statistically significant but the marginal effect is 0%. Thus, this indicates that while the 

interpreference heterogeneity between the branches is statistically significant, substantively 

there is very little influence of this preference heterogeneity on the nature of congressional 

response.  The coefficient for Second Term is negative as predicted and it is statistically 

significant. The result indicates that second term presidents are 23% less likely achieve a 

response in the form of a floor votes on a bill in relation to a hearing only. Based on these 
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results, members of Congress pay less legislative attention to the unilateral actions of second 

term presidents.   

In Category 3, enacting law, the timing of unilateral action in relation to the 

legislative process does have an influence on Congressional response. The coefficients for 

Current Congressional Hearings is negative as expected but not statistically significant. The 

coefficient for Current Enacted Law is positive instead of negative and also not statistically 

significant. The coefficient for Current Congressional Agenda is positive as predicted and 

statistically significant. The result for the Current Congressional Agenda indicates when the 

president issues a unilateral order in relation to a bill on the Congress’s agenda, there is a 

24% increase in the likelihood that members will respond by enacting when compared to 

holding a hearing.  However the results also show that Congress also responds by enacting 

law when unilateral orders relate not only to the timing of unilateral action in relation to the 

current legislative process but also to prior legislative action. Members of Congress are as 

likely to enact laws in response to unilateral action that relate to Congress’s prior legislative 

agenda.  The coefficient for Prior Congressional Agenda is positive and significant.  Members of 

Congress are 19.6% more likely to respond with law to unilateral orders related to bills from 

the prior legislative session. This suggests that while the timing of unilateral action in relation 

to the current legislative process is important. The coefficient for Prior Enacted Law is also 

positive and statistically significant. The result indicates that when the president issues a 

unilateral order in relation to a prior enacted law there is a 14% increase in the likelihood 

Congress enacting law in response. As expected the coefficient for Prior Congressional Hearings 

is negative but not statistically significant. The coefficient for the President’s Legislative Initiative, 

a control variable representative of the president’s legislative program is positive as predicted 

but not statistically significant. The coefficients for Second Term and Second Half are negative 
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as predicted but are not statistically significant. Surprisingly, the coefficient for Divided 

Government is positive rather than negative and statistically significant although the marginal 

effect is a minimal 2%. Divided government may not have a completely repressive effect on 

the capacity of Congress to enact law in response to unilateral action. The coefficient for the 

Distance Between the President and the Senate Filibuster Pivot is positive and in the wrong direction 

but is not statistically significant. The coefficient for the Distance Between the President and the 

House Median Member is also positive instead of negative as predicted and is statistically 

significant. The result indicates that even as the ideological distance between the president 

and the median member of the House increases, there is a 23.4% increase in the likelihood 

that Congress will enact law in relation to a hearing only when responding to unilateral 

action.  When the ideological distance between the president and a pivotal member of 

Congress increases, the president is probably shifting policy away from the pivotal voter in a 

more liberal or conservative direction.  Members have coalesced away from the median 

member and in support of the president’s position. This suggests that a majority of members 

in the House are able to enact law in response to unilateral action despite ideological 

differences between the House median and the president. 

The results of the multinomial logistic regression support the theory that the timing 

of unilateral action in relation to the legislative process influences the type of response. The 

findings show that in support of the second expectation, members are indeed more likely to 

respond by enacting bills into law when the president’s unilateral orders relate to Congress’s 

current legislative agenda. Yet timing is only one influence because Congress is also more 

likely to enact law when unilateral action relates to prior legislative action. The results seem 

to suggest that both Congress and the president use their individual and collective efforts in 
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the lawmaking process. Even the exercise of presidential power through unilateral action can 

contribute to laws being enacted.  

 

 

[Insert Table 6.2 about here] 
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When Presidents Gain Legislative Support for Unilateral Action 

The third empirical model I examine also predicts that the timing of unilateral action 

in the legislative process is an influence on Congressional support for unilateral action. I use 

a binary dependent variable to operationalize support.  The results of the binary logistic 

regression used to test the third hypothesis are presented in Table 6.3.  A positive coefficient 

indicates congressional response to the president’s unilateral action. Since the results cannot 

be interpreted directly for logistic regression, for greater ease in interpretation of the findings 

the marginal effect is indicated in brackets in order to show the substantive effect of the 

statistically significant coefficients (Long 1997; Long and Freese 2006).  

The results indicate that the coefficient for President’s Legislative Initiative is negative as 

predicted but not statistically significant.  It appears that a legislative initiative has less 

importance for legislative support than other factors.  As expected, the coefficient for Current 

Congressional Hearings is positive and statistically significant. The results indicate that 

presidents have a greater likelihood for legislative support for their unilateral action when 

orders are issued while Congress is still in the issue identification stage. When the president’s 

order relates to the topics of Congressional hearings, there is a 21.7% increase in the 

likelihood that laws enacted will support the president’s order.  The coefficient for Current 

Congressional Agenda is negative and statistically significant.  The negative coefficient indicates 

that there is a 15.9% decrease in the likelihood that laws enacted in response will support a 

unilateral order when it is used to  influence bills on Congress’s agenda.  The negative 

coefficient for Current Enacted Law is in the expected direction and statistically significant.   

The results indicate that when presidents issue unilateral orders in relation to law enacted 

within the current Congressional session, there is a 41.6% decrease in the likelihood that 
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laws passed in response will support a unilateral order. This finding suggests that members 

of Congress having recently enacted the law have their own expectations concerning 

implementation and as a result, are not willing to support presidential action that is not 

consistent with legislative intent.   The coefficient for Prior Congressional Hearings is negative 

and not statistically significant although it was expected to be positive. The coefficient for 

Prior Congressional Agenda is negative as predicted but not statistically significant. The 

coefficient for Prior Enacted Law is positive as expected but not statistically significant. This 

suggests that unilateral orders introduced prior to the issue identification stage do not have 

an effect on gaining legislative support from Congress.   

 The model also considers whether the type of response influences support for the 

president’s unilateral order. . The coefficients for Hearings in Response and Bills in Response are 

each negative as predicted and statistically significant.  The results indicate that when 

hearings are held in response it is 26.2% less likely laws that Congress will enact law that 

supports a unilateral order. . The results also show that when bills are introduced in response 

to unilateral orders, it is 14.7% less likely that Congress will enact laws that support unilateral 

action. However, the coefficient for Hearings on Bills in Response is positive as predicted and 

statistically significant. This result indicates that when members respond to unilateral orders 

by convening committee action on bills introduced before or after the order was issued, 

there is a 39.7% increase in the likelihood that Congress will enact laws in support of 

unilateral action. This suggests that increased attention to proposed legislation increases the 

president’s chances for support. As legislation is discussed and formulated or reformulated 

in committee, members are more likely to shift their position closer to the president. 

Members formulate new bills and reformulate the agenda, taking charge of the legislative 

process that the president attempted to derail. While presidents may not gain immediate 
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support for their unilateral action, as legislative action progresses, members may shift their 

position in support of the president.    

The coefficient for Second Half is negative as expected but not statistically significant. 

The coefficient though for Second Term was predicted to be negative and instead it is positive 

and statistically significant. The result shows that despite the expectation that Congress 

doesn’t listen to lame duck presidents, second term presidents are  69.8% more likely to 

achieve support  for their unilateral action. Although studies have shown that the president's 

power slowly diminishes as his time in office wanes the result suggests that members of 

Congress give legislative support to second term presidents for their unilateral action.   The 

coefficient for Divided Government is negative as predicted but not statistically significant. The 

coefficients for the Distance Between the President and the Senate Filibuster Pivot and Distance 

Between the President and the House Median Member are positive rather than negative as predicted 

and they are not statistically significant and as predicted, an increase in the ideological 

distance between the president and a pivotal member of Congress does not increase his 

chances for legislative support.  

The results from this model strongly suggest that the timing of unilateral action in 

relation to the legislative process influences support.  When a unilateral order relates to a 

topic at the issue identification stage, the president is more likely to gain support for a 

unilateral order. . When the president transmits an order that relates to a hearing it signals its 

importance to members of Congress. Hearings are used to construct policy positions and as 

such, can serve as an incubator for unilateral and legislative policy development with the two 

branches in pursuit of a policy solution. The results also show that once members are already 

vested in legislation, the exercise of unilateral power to influence bills on Congress’s agenda 

are less likely to gain support.   
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Finally, it is conceivable that a bill introduced in response to the president’s order, 

especially when hearings are held on the bill, will have a greater influence on support for a 

unilateral order. Legislative support is the most favorable outcome a president can expect 

when taking unilateral action. Unilateral orders do not have the same stature as law. They 

can be overturned or altered by later presidents, they are subject to Congressional oversight 

and funding, and there is no public process by which private citizens may participate in their 

creation.  Although they may be codified in the United States Code, they are not public law, 

which is created through legislation, and generally their jurisdiction is limited to the executive 

branch. For all these reasons, presidents find greater permanence for their unilateral action 

when Congress provides legislative support in the form of law.  

 

 

[Insert Table 6.3 about here]        
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CHAPTER 7 

CONCLUSIONS AND FUTURE RESEARCH 

This dissertation is concerned with the second of two questions posed by Neustadt 

in Presidential Power (1990, 4), “strategically the question is not how he [the President] masters 

Congress in a peculiar instance, but what he does to boost his chance for mastery in any 

instance, looking toward tomorrow from today”. Through this study of unilateral orders in 

the legislative process we are able to gain insight into the links between the president’s 

administrative and legislative strategies.  The overlap of the president’s executive action and 

legislative proposals may work in tandem where “some of the executive actions would 

ultimately prompt the formulation of new legislation; some of the legislation would in turn 

strengthen the ability of the president to act unilaterally” (Gubb 2010, 9-11; Rudalevige 2002, 

160). Unilateral orders are generally perceived as being under the purview of the president 

yet through an analysis of Congressional activity both prior-and-post presidential action, we 

are introduced to inter-institutional activity that was heretofore unobserved. While executive 

orders and proclamations appear to be exercises of unilateral power, the president has one 

eye on both the Congressional agenda and the legislative process. We have seen how 

unilateral orders are the product of the executive branch but an added value of this research 

is to open the door to considering unilateral orders as part of the legislative process. While a 

unilateral order may be implemented and effectively bring about change it is generally 
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temporary or incremental. Legislative action may follow suggesting that unilateral action is 

part of a more comprehensive legislative strategy.  

While the two branches seem to be parallel paths, the interrelationship between the 

two are useful in the pursuit of policy programs that may span multiple administrations and 

Congressional sessions. One example of this is the topic of homelessness. Although 

legislation seeking a permanent housing solution for the homeless was enacted by the 102nd 

Congress and signed by President Bush it was implemented by President Clinton. 178  The 

law authorized the agency for Housing and Urban Development (HUD) to establish a new 

supportive housing program for the homeless and extended the authorization of 

appropriations and the sunset date of the Interagency Council of the Homeless.179  President 

Clinton’s approach to the problem of homelessness focused on permanent solutions which 

he did through executive order directing the Interagency Council to develop a federal plan to 

break the cycle of homelessness. Three days before Christmas in between the snowflakes, 

President Clinton announced his program explaining to those who would listen how the 

program looked “beyond the issue of temporary shelters to the question of permanent relief 

                                                 
178 Housing and Community Development Act of 1992, Public Law 102-550. Under Title XIV, the 

Stewart B. McKinney Homeless Housing Assistance Amendments Act of 1992 replaced the current 

supportive housing demonstration program and the supplemental assistance for facilities to assist the 

homeless program with a new supportive housing program. It authorized the Secretary of Housing 

and Urban Development to provide project assistance for: (1) acquisition and rehabilitation; (2) new 

construction; (3) leasing; (4) operating costs; (5) supportive services; and (6) technical assistance. 

Subtitle B: Interagency Council on the Homeless - Extends: (1) the authorization of appropriations 

through FY 1995 for the Interagency Council on the Homeless; and (2) the Council's sunset date to 

October 1, 1995. 

179 Ibid.  
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from the condition of homelessness.” 180 Subsequently, the 103rd Congress authorized a 

HUD demonstration project which incorporated elements of the federal plan developed by 

the Interagency Council. 181  

This dissertation attempts to show how elements of bargaining are an integral part of 

the president’s leadership (Dickinson 2009; Jones 1994; Neustadt 1990). The president 

prefers to get what he wants and although unilateral orders may be effective, they are also 

often a stopgap measure. As such, this research highlights the importance of the 

interrelationship on policy between congressional and executive action. As policy scholars 

note, the issues may be on and off the agenda for numerous legislative sessions and affect 

multiple presidents. What changes is the heightening of attention. Although scholars are 

aware of the significant role the president’s legislative initiatives play in the legislative 

process, we have learned of another way the president, by sharing his powers with Congress, 

contributes to the outcome of final legislation. Unilateral orders can change the dynamic of 

the legislative process and make it more difficult for bills to proceed along the legislative 

continuum. They can also facilitate the passage of legislation. We observe the two branches 

of government use their institutional tools at hand to implement the checks and balances 

provided for in the Constitution.  

The next phase of this research takes two directions. The first involves expanding 

this dissertation which are able to explain only part of the important role unilateral orders 

                                                 
180 William J. Clinton, “Remarks Announcing Grants for Programs for the Homeless,” December 22, 

1993, Papers of the President, American Presidency Project.  

181 Executive Order 12848 Federal Plan to Break the Cycle of Homelessness (58 FR 29517; May 20, 

1993). HUD Demonstration Act of 1993, Public Law 103-120. Authorized the Secretary of HUD to 

demonstrate innovative strategies for assisting the homeless and established a HUD demonstration 

program to provide grants to states and local governments to provide comprehensive services for the 

homeless and for innovative homeless assistance projects.  
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play in the legislative process My future research will analyze the orders in my data set to 

identify the ways in which president use them to shift policy closer to him. The objective is 

then to analyze the types of unilateral action and how as the president pulls policy closer to 

him, Congress may be double its efforts in order to push it away from the president. We 

observe this dynamic by analyzing President Obama and immigration reform. In 2009 after 

being elected to his first term in office, the president called for a bipartisan effort to start 

working on immigration reform noting the complete support of his administration.182 To 

demonstrate his participation he committed the assistance of Janet Napolitano, Secretary of 

Homeland Security to “lead a group working with a leadership group from both the House 

and Senate to start systematically working through these issues from the congressional 

leaders and those with the relevant jurisdiction.” 183  President Obama did not fail to 

underscore his administrative efforts that were underway noting the improvement in the 

speed of processing background checks and citizenship applications as well as employer 

crackdowns and internal collaborations to make the agency more transparent.184 Meanwhile, 

the Department of Homeland Security had already embarked on the use of a powerful 

executive tool that effectively allowed the administrative to pursue policy objectives 

unilaterally, through the use of prosecutorial discretion related to removal proceedings and 

                                                 
182 Barack Obama, Remarks Following a Meeting with Members of Congress, June 25, 2009 . “My 

administration is fully behind an effort to achieve comprehensive immigration reform. I have asked 

my Secretary of the Department of Homeland Security, Secretary Janet Napolitano, to lead up a 

group that is going to be working with a leadership group from both the House and the Senate to 

start systematically working through these issues from the congressional leaders and those with the 

relevant jurisdiction. What we've heard is through a process of regular order, they would like to work 

through these issues both in the House and in the Senate.” 

183 Ibid. 

184 Ibid.  
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deportation. 185 In an interview, Secretary Napolitano discusses the department’s focus 

stating that “in the whole universe of illegal immigration, we want to focus on criminal 

fugitives, those who are already incarcerated…when they are released, are not released back 

into the public.” 186 This approach was consistent with Democrats who supported the 

DREAM Act (Development, Relief, and Education for Alien Minors Act), a piece of 

legislation intended to provide a means for deferring prosecution on non-criminal illegal 

immigrants. During an appearance at an oversight hearing before the Senate Committee on 

the Judiciary, Senator Durbin asked Secretary Napolitano whether she supported the 

DREAM Act which the Senator had proposed for the last eight years. 187 She acknowledged 

her support for the bill which dated back to when she Governor of Arizona and remarked 

on the similarity between what the DREAM Act sought to accomplish and administering the 

oath of citizenship to military service members serving in Iraq which was authorized 

President Obama had done a few days earlier.188  Meanwhile Republicans and conservative 

Democrats showed their lack of support for the broad expanse of the DREAM Act.  

                                                 
185 Memorandum from Peter S. Vincent, Principal Legal Advisor, Guidance Regarding U 

Nonimmigrant Status (U visa) Applicants in Removal Proceedings or with Final Orders of 

Deportation or Removal (Sept. 25, 2009); Memorandum from William 1. Howard, Principal Legal 

Advisor, VA WA 2005 Amendments to Immigration and Nationality Act and 8 U.S.C. § 1367 (Feb. 

1, 2007); Memorandum from Julie L. Myers, Assistant Secretary of ICE, Prosecutorial and Custody 

Discretion (Nov. 7, 2007); Memorandum from William J. Howard, Principal Legal Advisor, 

Prosecutorial Discretion (Oct. 24, 2005); Memorandum from Doris Meissner, Commissioner, 

Immigration and Naturalization Service, Exercising Prosecutorial Discretion (Nov. 17, 2000).  

186 Janet Napolitano, Secretary of Homeland Security, in an interview with Walter Shapiro, Senior 

Correspondent, Politics Daily, June 22, 2009. 

187 Senate Committee on the Judiciary, Oversight of the Department of Homeland Security, 11th 

Cong. 1st sess.   

188 Section 328 (8 U.S.C. 1439) and Section 329 (8 U.S.C. 1440) of the Immigration and Nationality 

Act authorize U.S. Citizenship and Immigration Services (USCIS) to expedite the application and 
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President Obama reiterated his commitment to immigration reform in his 2010 State 

of the Union Address to Congress. 189 But on this topic, he was forced to revisit his strategy 

when opportunities in the legislative avenue were blocked.190 Even the Senator Durbin and 

other Democratic supporters of the DREAM Act wrote to the president requesting he take 

administrative action as an alternative. 191 The appeals did not fall on an unreceptive 

president since he had been pursuing an executive policy solution through which was issued 

by in 2011. 192 This action did not go unnoticed with Republican members of the House 

responding to the administration’s action with the “Hinder the Administration’s Legalization 

                                                                                                                                                 
naturalization process for current members of the U.S. armed forces and recently discharged 

members. Spouses of members of the U.S. armed forces who are or will be deployed may also be 

eligible for expedited naturalization. Barack Obama, Remarks at a Naturalization Ceremony for Active 

Duty Service members, May 1, 2009.  

189 Barack Obama, Address Before a Joint Session of the Congress on the State of the Union, January 

27, 2010 in which he stated, “And we should continue the work of fixing our broken immigration 

system, to secure our borders and enforce our laws and ensure that everyone who plays by the rules 

can contribute to our economy and enrich our Nation.”   

190 Barack Obama, Statement on Immigration Reform, S 952, March 11, 2010.   

191 Two Democratic Senators, Senators Dick Durbin and Richard Lugar, sent a letter to Janet 

Napolitano on April 21, 2010 asking that the deportation of DREAM Act students be stopped using 

deferred action through prosecutorial discretion. And on April 13, 2011, the same two Senators along 

with twenty Senate Democrats sent a letter to President Obama again asking that the deportation of 

DREAM students be stopped.     

192 John Morton, Director, Homeland Security Immigration and Customs Enforcement, “Civil 

Immigration Enforcement: Priorities for the Apprehension, Detention, and Removal of Aliens,” 

March 2, 2011; and “Exercising Prosecutorial Discretion Consistent with the Civil Immigration 

Enforcement Priorities of the Agency for Apprehension, Detention, and Removal of Aliens, June 17, 

2011. The March 2, 2011 memorandum added a disclaimer but made no policy change from the 

memorandum by Julie Myers on Prosecutorial and Custody Discretion dated November 7, 2007.      
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Temptation Act.” 193 Meanwhile Democratic members of the Senate sought to keep 

legislation for the DREAM Act on Congress’ agenda.194 Faced with legislative inaction, 

President Obama, like others before him, was ready to use executive power as an alternative 

to seeking success in the legislative process. 195 Citing frustration with Congress’ inability to 

pass the DREAM Act, a pathway for “dreamers” to obtain legal status, the administration 

announced its unilateral executive policy in June 2012. 196 President Obama blamed 

Congressional politics for the necessity of presidential action because if Congress was to 

send him a DREAM Act, he would “sign it right away.” 197  

                                                 
193 House Committee on Judiciary, Hinder the Administration’s Legalization Temptation Act (HALT), HR 

2497, 112th Cong., 1st sess.; House Committee on Homeland Security Subcommittee on Border and 

Maritime Security, Does Administration Amnesty Harm Our Efforts to Gain and Maintain Operational Control 

of the Border?, 112th Cong., 1st sess.;  House Committee on Judiciary Subcommittee on Immigration 

Policy and Enforcement, U.S. Immigration and Customs Enforcement: Priorities and the Rule of Law, 112th 

Cong., 1st sess. 

194 Once a hearing has been held on a bill, some scholars contend that the bill can be considered as 

being on Congress’ agenda (Edwards, Peake and Barrett 1999).  In the 112th Congress, the Senate 

Committee on Judiciary held a hearing on June 28, 2011 to discuss S. 952, Development, Relief, and 

Education for Alien Minors Act. Also see U.S. Congressional Research Service, Immigration 

Legislation and Issues in the 112th Congress, (R42036; September 30, 2011).    

195 Members of Congress have introduced several forms of this bill in both the House and the Senate 

since 2001. In the 111th Congress, members in the House passed H.R. 5281 The Removal 

Clarification Act on December 8, 2010 by a vote of 216-198 but a vote of 55-41 was not enough to 

overcome a filibuster by the bill’s opponents in the Senate. No bill passed either chamber in the 112th 

Congress.  Savage, Charlie. “Shift on Executive Power Lets Obama Bypass Rivals.” New York Times 

23 April 2012: CLXI. Print (Printed in Houston).  

196 Janet Napolitano, Secretary of the Department of Homeland Security Immigration and Customs 

Enforcement, Memorandum Exercising Prosecutorial Discretion with Respect to Individuals Who 

Came to the United States as Children. Washington, D.C., June 15, 2012.  

197 Barack Obama, “Remarks on Immigration Reform and An Exchange With Reporters, June 15, 

2012, American Presidency Project. Members of Congress have introduced several forms of this bill 
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It came as no surprise then that President Obama’s 2012 unilateral executive action 

which intruded into the legislative arena engendered new proposals in the House 

constraining the president’s authority. 198 When President Obama announced his 

immigration policy change he admonished Congress regarding the lack of a DREAM Act. 

Meanwhile bills introduced in the 112th Congress reflected the ideological divisiveness on 

the issue of executive branch discretion as well as judicial review with some members 

proposing tightening the standards for parole and deferred action while others called for an 

expansion of judicial relief from removal.” 199 Members responded to President Obama’s 

June 15, 2012 policy announcement with the introduction of a few bills and testimony by 

Secretary Napolitano before the House Committee on the Judiciary regarding “Oversight of 

the Department of Homeland Security.” 200 during the waning days prior to the 2012 

election. President Obama treads upon the path of earlier presidents who when intervening 

in Congress’ path find that the legislative branch is capable of responding in by enacting law 

                                                                                                                                                 
in both the House and the Senate since 2001. In the 111th Congress, members in the House passed 

H.R. 5281 The Removal Clarification Act on December 8, 2010 by a vote of 216-198 but a vote of 

55-41 was not enough to overcome a filibuster by the bill’s opponents in the Senate. No bill passed 

either chamber in the 112th Congress.   

198 HR 5893, Prohibiting Back-Door Amnesty Act; HR 6069, Protecting Department of Homeland 

Security Personnel Act; HR 6070, To Require the Comptroller General of the United States to 

conduct a study to Determine the Impact of the Policy Announced by the Secretary of Homeland 

Security on June 15, 2012. House Committee on Judiciary, Oversight of the Department of Homeland 

Security, Testimony from Janet Napolitano, 112th Cong., 2nd sess. 

199 CRS Report R42036.   

200 House Committee on the Judiciary, July 19, 2012. Senator Charles Grassley, Ranking member of 

the Senate Committee on the Judiciary and Senator Lamar Smith, Chairman of the House Committee 

on the Judiciary sent a request for information on the process and statistics about the program to 

Secretary Napolitano dated September 20, 2012. 
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that may not be favorable to presidential expectations. Presidents then must turn to using 

their administrative policy making process to pursue their objectives.  

My future research also explores the implementation of unilateral orders. The 

hierarchical nature of the relationship between the president and agencies within the 

executive branch suggests that when presidents command using any type of directive, 

bureaucracy should follow. Neustadt (1990, 28) however would argue that presidents must 

anticipate resistance even from their own executive branch. Commands from the president 

are merely “incidents in a persuasive process whereby someone lacking absolute control 

seeks to get something done through others who have power to resist.” 201  In fact, despite 

the authority to command, the need to rely on their agents within the executive branch to 

effectuate their orders is one way bureaucracy may function as a limit on the president’s 

authority. A second way is through the agency design which insures that not all of 

government is under the president’s direct control (Lewis 2003).  While presidents are able 

to exert direct control over the Executive Office of the President and the Cabinet, 

independent agencies, commissions and governmental corporations are designed to be more 

insulated from the president’s influence (Epstein and O’Halloran 1999, 154; Lewis 2003). 

Yet arguably, since neither constitutional grant restricts the president’s authority, 

independence may exist more in theory than in practice. The puzzle is whether presidents 

are more likely to act to the full extent of their prescribed authority or to respect the limits 

placed on agencies insulated from their control? If presidents take into account the 

limitations of agency design, as government actors become more independent they should 

be less likely to initiate regulatory policy and instead, to direct them to act upon authority 

                                                 
201 In Neustadt’s opinion, the need for persuasion extends to the bureaucracy where “influence 

remains a two-way street” (1990, 31, 47).  
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delegated by Congress. The need for presidents to exert regulatory policy making control 

over all agencies and commissions is an ongoing source of debate. The question of whether 

unilateral orders should be used to initiate regulatory policy or implement laws enacted by 

Congress touches on the extent of the president’s executive responsibility and his 

constitutional authority under the separation of powers.202 The question is of particular 

importance because it also raises issues concerning the transparency of the agency’s 

implementation process. The overarching issue is as scholars have questioned, whether the 

president's unilateral action is indeed powerful enough to undermine “democratic decision 

procedures, and threatens the rule of law” (Fleishman and Aufses 1976, 40). In directing 

agency action, the president’s choice of using a directive may have the effect of bypassing 

more formal avenues of rulemaking including the requirements under the Administrative 

Procedures Act (Cooper 2002). This concern echoes the need for agencies and the executive 

branch to demonstrate a democratic responsiveness to the public and within the separation 

of powers, an avenue for Congress to respond.  

  

                                                 
202 This foundation of this approach is drawn from Phillip Cooper’s (2002, 27) discussion of the use 

of executive orders as “mechanisms of regulation” to initiate or direct regulatory policy.  
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APPENDIX A 

The Influence of Legislative Attention on Response 
Ordinal Logit Regression    

 
Model 1   Model 2   

        
President’s Legislative    .752**    .968***    
Initiative     (.336)    (.330) 
          
Prior Congressional       .172   
    Hearings   _____    (.306) 
         
Current Congressional:       -.745**    _____ 
Hearings     (.311) 

      
Prior Congressional   _______    1.20*** 
Agenda         (.370) 
         
    
Current Congressional    1.22***    ______ 
Agenda     (.324) 
      
 
Prior Enacted Law   _____    .709* 
         (.366) 
 
Current Enacted Law   .299    _____  
          (.469)     
     
 
Second Term    -.134    -.008    
     (.947)    (.968) 
 
Second Half    -.848    -1.77 
     (1.78)    (1.75) 
        
Divided Government   .220    .558  

(.407)     (.399) 
   

  
Distance Between President  .033    -.044    
Senate Filibuster Pivot   (.119)    (.117) 
 
Distance Between President  .943***    .894*** 
House Median Member   (.306)    (.302) 
               
N        222    222        
Pseudo R²       0.0922    0.0856         
Log-Likelihood    -224.592    -226.216  
Likelihood Ratio        45.61    42.36       
___________________________________________________________________________________ 
NOTE: Ordinal Dependent variable:   Category of Legislative Response to a Unilateral Order   
*** <.01 **<.05   *<.10  



154 

 

In running the ordered logit for the ordinal dependent variables, I encountered a 

warning message that both models had a high number of in-sample cases had an outcome 

with a predicted probability that was less than 0. This is a fairly rare occurrence but research 

on the topic said that if there is a high number it was better to use a different statistical 

technique. After analyzing all the other variables in the model, I reanalyzed the logic for 

creating an ordered variable. I then realized that the rules I used for coding were consistent 

with the stages but that the stages represented an ordering of the legislative process in name 

only. Instead the categories were discrete and independent. I explain the justification for a 

nominal categorical variable to test the second hypothesis in greater detail in Chapter 5.  
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Table 5.1. Executives Order and Proclamations by Category 

 
 Foreign  

Trade 
National  
Defense   

Social 
Welfare   

Governmental 
Affairs  

Resources 
and 
Energy   

Total 

Executive 
Orders     

136 437 204 626 131 1534 

Proclamations 293 39 1 7 68 408 

Total|      429 476 205 633 199  1,942 
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Table 5.2 Executives Order and Proclamations by President 
 

 Carter Reagan G.H.W. 
Bush 

Clinton G.H. 
Bush 

Total 

Executive 
Orders     

317 381 173 369 294 1534 

Proclamations 85 89 49 105 80 408 

Total|      402 470 222 474 374  1,942 
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Table 5.3 Party Control for the President, Senate,  
And House: 95th through 110th Legislative Sessions  

 
Congressional 
Session 

President  President’s 
Party 

Dominant  
Party in  
Senate 

Dominant 
Party in 
House 

95th Carter Democrat Democrat Democrat 

96th Carter Democrat Democrat Democrat 

97th Reagan Republican Republican Democrat 

98th Reagan Republican Republican Democrat 

99th Reagan Republican Republican Democrat 

100th Reagan Republican Democrat Democrat  

101st G.H.W. Bush Republican Democrat Democrat 

102nd G.H.W. Bush Republican Democrat Democrat 

103rd Clinton Democrat Democrat Democrat 

104th Clinton Democrat Republican Republican 

105th Clinton Democrat Republican Republican 

106th Clinton Democrat Republican Republican 

107th G.W. Bush Republican Republican/Democrat*  Republican 

108th G.W. Bush Republican Republican Republican 

109th G.W. Bush Republican Republican Republican 

110th G.W. Bush Republican Democrat Democrat 

 
* Majority Party Republican (Jan. 20-June 6, 2001, Democrat (June 6, 2001- November 12, 
2002)  
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Table 5.4 Congressional Response to Unilateral Orders  
 

 

 
 

 

 

  

Response  Hearings   Bills 
Introduced  

Committee 
Action on 
Bills 
Introduced 
Before and 
After UO 
Issued 

Floor  
Action on 
Bills 
Introduced 
Before and 
After UO 
Issued   

Bills 
Enacted 
into 
Law 
 

Total 58 158 186 152 130 
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Table 5.5 Congressional Response to  
Unilateral Orders by Legislative Session 

 
 Same Session 

 
Next Session Later Session Total 

Hearings 41 13 4 58 

Bills 96 43 19 158 

Committee Action on Bills 125 44 17 186 

Votes 98 38 16 152 

Laws 86 41 3 130 

Total 446 179 59 684 
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Table 5.6 Final Legislative Response to an Individual Unilateral Order                                           

 Hearings 
on Orders  

Bills 
Introduced 

Committee 
Action on 
Bills 

Chamber 
Votes  

Bills 
Enacted 
Into 
Law 

   Total  

44 8 18 22 130 222 
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Table 5.7 Congressional Response by President 

 
President 

 
Carter 
1 term 

 
Reagan 
2 terms 

G.H.W 
  Bush 
1 term   

 
Clinton 
2 terms 

G.W. 
Bush 

2 terms  

 
Total 

Congressional 
Response 

85 44 25 38  30 222 

Total UOs 
Issued 

402 470 222 474 374 1,942 

Percentage of 
Response in 
Relation to 
Total UOs 
issued by the 
President 

27% 10% 13% 9% 9% 13% 
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Table 5.8 Congressional Response By Categories Of Unilateral Orders    

 Foreign  
Trade 

National  
Defense   

Social 
Welfare   

Governmental 
Affairs  

Resources 
and 
Energy   

Total 

Congressional 
Response 34 65 23 48 52 222 

Total    429 476 205 633 199 1,942 

Percentage in 
Relation to 
Total UOS 
Issued  9% 16% 13% 8% 35%  
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Table 5.9 Congressional Enactment of Law by President 
 

 
 
 
 
 
 

 

 

President Carter 
1 term 

Reagan 
2 terms 

G.H.W. 
Bush 
1 term  

Clinton 
2 terms 

G.W.  
Bush 

2 terms  

Total 

Support 24 24 21 12 12 93 

Total 50 27 22 17 14 130 
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Table 5.10 Unilateral Orders and the Legislative Process 

 

 

 

 

 

 

The Legislative Process Number  Percentage 

Prior Legislative Session 

Issue Identification and Congressional Hearings   

Policy Formulation and the Congressional Agenda   

Policy Implementation and  Law Enacted During that Session  925 48% 

Current Legislative Session 

Issue Identification and Congressional Hearings 425 22% 

Current Legislative Session 

Policy Formulation and the Congressional Agenda  320 16% 

Current Legislative Session 

Policy Implementation and Recently Enacted Law 272 14% 

Total Number of Unilateral Orders 1,942 100% 
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Table 5.11 Summary Statistics  

Variable          Observations Mean  Std. Dev. Min Max 

President’s Leg. Initiative   1942 .1678682  .3738454  0 1 

Prior Cong. Hearings  1942 .3800206  .4855166  0 1 

Cong. Hearings   1942 .4034003  .4907062  0 1 

Prior Cong. Agenda  1942 .1436663  .3508414  0 1  

Cong. Agenda   1942 .1673532  .3733871  0 1 

Prior Enacted Law  1942 .2245108  .4173672  0 1 

Enacted Law   1942 .1992791     .3995612           0 1 

Second Half   1942 .5262616     .4994385  0 1 

Second Term   1942 .3187436  .4661094  0 1  

Divided Government  1942 .5916581  .4916536  0 1 

Congressional Response       1942     .1143151     .3182756           0           1 

Distance President/Senate Filibuster 1942      .538467     .1021609        .397        .78 

Distance President House MM   1942     .5822061     .1779314        .316       .898 

Highest Legislative Response        222     2.072072     1.223538           0           3 

Bill in Response   222     .7117117     .4539896           0           1 

Hearing in Response   222      .454955     .4990922           0           1 

Comm. Action on Bills/Response     222     .6216216     .4860787           0           1 

Divided Govt. at Response        222     .2072072     .4062212           0           1 

Second Half at Response        222     .5117162     .0782146         .36        .78 

Second Term at Response        222     .5725694     .1896592       .316       .898 

Distance President/Senate Filibuster 222     .693694     .544471            0           1 

Distance President House MM      222     .5495495     .4986632           0          1 

Legislative Support          130     .2846154     .4529766            0           1 
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Table 5.12 Expected Direction of Coefficients:  
The Influence of Prior Legislative Action on Response  

 
Independent Variables                     Expected Direction of 
Coefficient              

President’s Legislative Initiative        β1> 0 

Prior Congressional Hearings        β2< 0 

Current Congressional Hearings        β3> 0 

Prior Congressional Agenda        β4> 0 

Current Congressional Agenda        β5> 0 

Prior Enacted Law         β6< 0 

Current Enacted Law        β7> 0 

Second Term          β8< 0 

Second Half         β9< 0 

Divided Government          β10> 0 

Distance Between the President and Senate Filibuster Pivot0      β11< 0 
Distance Between the President and House Median Member0     β12< 0 
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Table 5.13 Expected Direction of Coefficients:  
The Influence of the Timing of Unilateral Action and the Legislative Process 

 
Independent Variables  Expected Direction: Category 1 Category2
 Category 3 
    Of Coefficients 

President’s Legislative Initiative     β1> 0   β1> 0   β1> 0 

Prior Congressional Hearings     β2< 0   β2< 0   β2< 0 

Current Congressional Hearings     β3> 0   β3> 0   β3< 0 

Prior Congressional Agenda     β4< 0   β4< 0   β4> 0 

Current Congressional Agenda     β5< 0   β5< 0   β5> 0 

Prior Enacted Law      β6< 0   β6< 0   β6< 0 

Current Enacted Law     β7< 0   β7< 0   β7< 0 

Second Term1       β8< 0   β8< 0   β8> 0 

Second Half1      β9> 0   β9< 0   β9< 0 

Divided Government      β10> 0   β10< 0   β10< 0 

Distance Between the President and Senate Filibuster Pivot1  β11> 0   β11> 0   β11< 0 
Distance Between the President and House Median Member1  β12> 0   β12> 0   β12< 0 
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Table 5.14 Expected Direction of Coefficients:  
When Presidents Achieve Legislative Support for Unilateral Action 

 
Independent Variables      Expected Direction of Coefficient  

President’s Legislative Initiative        β1< 0 

Prior Congressional Hearings        β2> 0 

Current Congressional Hearings        β3> 0 

Prior Congressional Agenda        β4< 0 

Current Congressional Agenda        β5< 0 

Prior Enacted Law         β6> 0 

Current Enacted Law        β7> 0 

Hearings Introduced in Response        β8< 0 

Bills Introduced in Response        β9< 0 

Hearings on Bills in Response         β10> 0 

Second Term          β11> 0 

Second Half         β12< 0 

Divided Government          β13< 0 

Distance Between the President and Senate Filibuster Pivot0      β14< 0 
Distance Between the President and House Median Member0     β15< 0 
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Table 6.1 The Influence of Prior Congressional Action on Response  

Covariates   Coefficient    [Marginal Effects]   
                (Standard Errors )    

 
President’s Legislative    .834***    [7.47%]    
Initiative     (.186)         
         
Prior Congressional   .370*    [ 2.7%]      
Hearings     (.181) 
             
Current Congressional:       .757***    [5.73%]    
Hearings     (.175) 

 
Prior Congressional   .838***    [7.63%] 
Agenda     (.206) 
      
Current Congressional    .797***    [7.06%]    
Agenda     (.185) 
      
Prior Enacted Law   .013 
     (.197) 
 
Current Enacted Law   -1.157***   [-6.23%]    
          (.270)     
      
Second Term    -.563***    [-3.66%]   
     (.215)     
        
Second Half    .137       
     (.162) 
 
Divided Government   .626**    [4.23%] 
     (.261)      
        
Distance Between President  -5.94***    [-41.8%]    
Senate Filibuster Pivot   (1.27)     
       
Distance Between President  -2.41***    [-16.9%]          
House Median Member   (.715)  
 
      

N        1942            
Pseudo R²       .1662            
Log-Likelihood    -575.520       
Log Likelihood Ratio       229.50          
 
NOTE: Dependent variable:  Congressional Response – If Congress responds to the president’s order  
*** <.01 **<.05   *<.10  
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Table 6.2 The Timing of Unilateral Action and the Legislative Process  
    

Bills and Committee Action     Floor Votes         Bills Enacted into Law  
1  2  3   

       

President’s Legislative    .178  .377  .763    
Initiative     (.710)  (.734)  (.535)    
  
Prior Congressional   -.945  .557  -.341     
Hearings     (.643)  (.707)  (.464)   
         
Current Congressional:       .647  .575  -.369   
Hearings     (.668)  (.705)  (.473)   

      
Prior Congressional   .899  .453  1.39**   
Agenda     (.799)  (.845)  (.611)   
         [19.6%] 
    
Current Congressional    1.02  -.183  1.43***   
Agenda     (.678)  (.727)  (.489)   
         [24%] 
 
Prior Enacted Law   .086  1.07  1.08*   
     (.841)  (.723)  (.557) 
         [14%]   
 
Current Enacted Law   1.99**  1.05  .514    
          (.963)  (.96)  (.816) 
     [19.3%]   
     
Second Term    -3.61*  -3.63*  -.785    
     (1.98)  (1.91)  (1.51)  
     [-24%]  [-23%]  
 
Second Half    3.67  .662  -.482   
     (4.77)  (4.86)  (4.54)     
    
Divided Government   2.35**  2.084**  1.511* 
     (.994)  (1.017)  (.863) 
     [9.3%]  [5.3%]  [2%] 
 
Distance Between President  .869***  -.461*  .299    
Senate Filibuster Pivot   (.252)  (.258)  (.202)  
     [0%]  [0%]  
 
Distance Between President  1.087*  .364  1.47***   
House Median Member   (.636)  (.654)  (.467) 
     [0%]    [23.4%]  
  

N        222          
Pseudo R²       0.2147             
Log-Likelihood    -194.293      
Likelihood Ratio        106.21           

NOTE: Nominal Dependent variable:  f Legislative Category of Response (0=Hearings, 1=Bills and Committee 
Action, 2=Floor Action, 3=Laws Enacted. *** <.01 **<.05   *<.10  

Table 6.3 When Presidents Gain Legislative Support for Their Unilateral Action  
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Covariates   Coefficients  Covariates  Coefficients 
(Standard Errors)      (Standard Errors) 
[Marginal effects]     [Marginal effects] 
 

     
President’s Legislative    -.512  Second Term   7.67***  
Initiative     (.690)       (2.62)  
           [69.8%]  
Prior Congressional   -.087    
Hearings     (.715)  Second Half   -.003 
           (.429) 
              
Current Congressional       2.06***  Divided Government  -1.55  
Hearings     (.776)       (1.09)  

[21.7%] 
  Distance Between President .289  

Prior Congressional   -.536  Senate Filibuster Pivot  (.284) 
Agenda     (.73) 
       Distance Between President .024
 - 
Current Congressional   -1 .76**  House Median Member  (.795)  
Agenda     (.797) 
     [-15.9%] 
 
Prior Enacted Law   1.68 
     (1.13) 
      
Current Enacted Law   -2.3*     
          (1.30)     
     [-41.6%] 
 
Response: Hearing   -2.04**  

(.799)  
     [-26.2%] 
 
Response: Bill    -3.17** 

(1.34) 
[-14.7%]  

 
Response: Committee Action on Bill  2.55** 

(1.04) 
[39.7%]  

 
       

      
N         130            
Pseudo R²       .4423            
Log-Likelihood                -43.305      
Log Likelihood Ratio       68.68        
______________________________________________________________________________________
__ 
NOTE: Dependent variable:  Legislative Support- When a law is enacted that supports all or part of a unilateral 
order. *** <.01 **<.05   *<.10  
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Figure 2.1 The President and the Legislative Process  
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Figure 2.2 The President and the Administrative Process  
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Figure 2.3 Unilateral Orders and the Legislative Process 
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Figure 3.1. Unilateral Orders in Support of Legislation 

  Issue Identification        Policy Formulation                    Policy 

Implementation             

Mobilize to support       Direct the Executive Branch to take action    Delegate authority               
legislative program or        in support of bill before Congress                  Direct agency policy  
unilateral order  
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Figure 3.2 Unilateral Orders as an Alternative to Legislation  

Issue Identification     Policy Formulation       Policy Implementation             

Order Executive Branch    Order supplants bill before Congress Action relates to law                  
to take action     Directs agency not to comply  Action enhances law 
        Does not comply with law 
      

               
 
                                    

  



191 

 

 

  

0

100

200

300

400

500

600

700

Foreign
Aid/Trade

National
Defense

Social Welfare Government Resources

Figure 5.1 Comparison of  Executive Orders  
and Proclamations by Category 

Proclamations

Executive Orders



192 

 

 

0

50

100

150

200

250

300

350

400

450

Carter Reagan G.H.W.
Bush

Clinton G.H. Bush

Figure 5.2 Executive Orders and  
Proclamations by President  

Executive Orders

Proclamations

0

20

40

60

80

100

120

140

160

180

200

Figure 5.3 Comparison of   
Congressional Response to  

Unilateral Orders By Legislative Session  

Bills Enacted Into Law

Floor Action on Bills

Committee Action on Bills

Bills Introduced

Hearings Unrelated to Bills



193 

 

  



194 

 

  

0

20

40

60

80

100

120

140

160

180

200

Bills Bill Hearings Laws

Other

Support

Figure 5.4 Response in Support of Unilateral Action 



195 

 

 

 

0

5

10

15

20

25

30

35

40

45

50

All Some Relevant Issue

Figure 5.5 Laws Enacted to  
Support Unilateral Action 

Number of Laws



196 

 

 

  

925 

425 
320 

272 

Congressional
Action Prior

Legislative Session

Congressional
Hearings Current

Session

Congressional
Agenda Current

Session

Enacted Law
Current Session

0
100
200
300
400
500
600
700
800
900

1000

Figure 5.6 Unilateral Orders  
And The Legislative Process 



197 

 

 

 

 

 

 

 

 

159 

56 

188 

Congressional Hearings Congressional Agenda Laws Enacted

Prior Session: Prior Session: Prior Session:

0
20
40
60
80

100
120
140
160
180
200

Figure 5.7 Unilateral Orders and Related  
Legislative Action from the Prior Session 


