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Abstract 
 

 The rapid adoption of the initial sex offender registration and notification laws during 

the 1990s presents two questions about the agenda-setting behavior of subnational 

policymaking institutions. If sex crime rates were stagnant in the 1990s, which factors 

influenced 44 state legislatures to enact laws between 1990 and 1996? Additionally, what 

motivates state appellate courts to review laws after upholding them? The paucity of salient 

cases, the lack of statistical change in sex offending, and state appellate courts’ willingness to 

engage in judicial review after overwhelmingly upholding state law raises questions of 

whether political, regional, and/or intra-state forces influenced the rapid diffusion and 

judicial review of the initial sex offender registration and community notification laws.  

 The institutional and social differences between states facilitate a quasi-experimental, 

quantitative research design that examines three hypotheses using event history analysis. The 

first two hypotheses focus on the legislative institutions that I contend accelerated and 

decelerated diffusion – the ballot initiative process and judicial advisory opinions. 

Specifically, I argue that the presence of these institutions in states affected how quickly 

SORN diffused across states. The last hypothesis deals with judicial retention methods as an 

institution that enhances judicial review, which is the most direct and salient mechanism 

judges translate public opinion into public policy. I assert that justices in states that retain 

their seats in nonpartisan elections engage in judicial review more frequently than justices 

who participate in other retention systems. This dissertation illuminates the influence of 

agenda setting and media attention on the diffusion of innovation and state court 

policymaking in the area of crime policy.  
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Chapter 1: Introduction 

"What you're doing is setting these offenders up for complete failure. 

Nobody can live in a house with a sign out front that says, 'Hi! I raped 

a child.' They'll get out and soon realize that no matter what they do, 

they're seen as evil, so they might as well be evil." 

    − James Borden, a director of the Louisiana Association of Criminal 

     Defense Lawyers in 1993
1
     

1.1 Introduction 

 

The proliferation of sex offender legislation across American states during the last 

decade of the 20
th

 century represents the government's unparalleled responsiveness to a 

perceived threat of crime. The general decline in crime rates in the 1990s and, more 

specifically, the lack of significant statistical change in sex crime rates during this decade had 

little effect on policymaking, which had become increasingly more punitive since the 1960s 

(LaFree 1999; O'Brien 2003; Petrunik 2002). If public policy is “the gap between the state of 

affairs people expect and actual conditions that lead decision-makers to conclude a new 

approach is needed,” as Nice (1994, 21) describes, why were officials paying so much 

attention to sex crimes while ignoring actual conditions?  

Many scholars believe a few well-publicized sex crime cases involving children led to 

states’ interest in adopting sex offender laws such as the sex offender registration and 

notification laws (SORN) made popular in the 1990s (Bedarf 1995; Finn 1997; Scott and 

Gerbasi 2003; Wright 2009). Although their provisions vary by state, these laws require 

offenders to provide identifying information to law enforcement agencies and mandate that 

information such as an offender’s criminal history, physical description, and home address be 

made available to the public (Bedarf 1995; Prescott and Rockoff 2011). Still, the few salient 

                                                           
1
 New York Times. 1993."Sex-Offender Registration Laws Pit Victims' Rights Against Civil Rights." New York 

Times, 2 February 1993. 
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cases fail to explain state-level legislative and judicial responsiveness to this crime. After all, 

SORN laws rapidly diffused across 44 states between 1990 and 1996. Among state appellate 

courts that allow judges to organize their dockets (known as discretionary jurisdiction), many 

courts frequently chose to review cases that involved questions about the constitutionality of 

SORN laws even after they had already upheld them.  

The purpose of this study is to explore the influence of intrastate institutions, 

specifically the ballot initiative process, judicial advisory opinions, and judicial retention 

election systems, on legislative and judicial policymaking. The agenda-setting scholarship 

posits that political actors' attentiveness to social problems change according to how they 

define a problem definition and the significance of an event to instigate redefinition  

(Baumgartner and Jones 2009; Cobb and Elder 1972; Druckman 2001a; True, Jones, and 

Baumgartner 1999). Whether certain institutions exist in a state and their arrangements can 

accelerate and decelerate political elite responsiveness. Using the initial SORN legislation as 

a test case, the proposed study seeks to assess whether these institutions contributed to the 

rapid diffusion of innovation and state appellate court review of SORN laws.  

Extant research on SORN draws from criminal justice, sociology, anthropology, and 

the law and is either descriptive (Baldau 1999; Bedarf 1995; Finn 1997; Matson 1999; 

Matson and Lieb 1996; Monjeau 2011), or historical in nature (Denno 1998; Jenkins 1998; 

Morrison 2007; Rush 1992; Terry and Ackerman 2009). Scholars in this area have explored 

public perceptions of sex offenders and sex offending (Center for Sex Offender Management 

2000; Levenson et al. 2007; Powell 2010; Sample and Kadleck 2008; Sutherland 1950), 

SORN's effectiveness (Agan 2011; Prescott and Rockoff 2011; Sample and Evans 2009; 

Tewksbury and Jennings 2010), and  its constitutionality (Carpenter 2006; Carpenter and 
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Beverlin 2011; Earl-Hubbard 1996; Hindman 1998; Scott and Gerbasi 2003; Terry and 

Furlong 2004; Walsh and Cohen 2001). Still, political scientists have yet to examine this 

policy issue in a democratic institutional context. The study addresses this gap in the 

scholarship by concentrating on three state institutions that, I contend, affected political elite 

responsiveness to the initial SORN laws. 

1.2 Context for the Rise of Sex Offender Registration and Community Notification 

 

As early as the 1940s, states like California enacted both criminal and sexual offender 

registration statutes to control offenders (Burns 2009; Matson 1999; Morrison 2007; Terry 

and Ackerman 2009). The most recent wave of sex offender laws that began in 1990 enabled 

elected officials to redefine the perceived problem of sex offending by framing SORN as a 

necessary mechanism to protect children from sexual predators (Boushey 2010; Earl-

Hubbard 1996; Wright 2009). The sexualized murder and abduction of a handful of children 

nationwide caused a “moral panic” that targeted sex offenders (Goode and Ben-Yehuda 

1994; Jenkins 1998). Conservative religious groups perpetuated public fear by depicting sex 

offenders as fiends who sexually victimize and murder children.  

Compared to Gallup Opinion Polls during the 1980s, crime had increasingly become 

more salient to respondents as the years neared the turn of the century. During the 1980s, no 

more than 5 percent of respondents listed crime as their greatest concern. In 1994, concerns 

about crime and violence surpassed economic issues for the first time in survey history. By 

1997,  over half of the respondents identified crime as the biggest problem facing the nation 

(Fernandez 2011; Williams 2003). Although some scholars challenge the belief that public 

opinion called for more punitive policies, the abrupt patterns of policy adoption of punitive 

policies such as truth-in-sentencing and three strikes laws across states during the 1990s 
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strongly suggests public influence in criminal justice policymaking (Allen, Pettus, and 

Haider-Markel 2004; Beckett 1997, 4; Grossback, Nicholson-Crotty, and Peterson 2004; 

Williams 2003).
2
   

Citizens and lawmakers agreed that the gravity of the crimes called for reform. 

Citizens overwhelmingly favored incarceration to rehabilitation and were willing to pay 

higher taxes for policies that would protect children, calling for civil or “regulatory” 

interventions such as community notification (Janus and Prentky 2008; Kircher 1992). 

Advocates for the legislation argue that the laws enable law enforcement to supervise and 

apprehend sex offenders who might recidivate and to provide a means for communities to 

protect themselves by monitoring offenders who reside in their neighborhood (Prescott and 

Rockoff 2011). Recognizing the political opportunity that existed from adopting sex offender 

laws during this time, 44 states passed some form of SORN legislation between 1990 and 

1996, naming many of the laws after the young victims such as “Megan’s Law.” Social 

constructionists would explain this behavior as a political opportunity for elected officials to 

demonize sex offenders further while reminding the public of their interest in protecting 

children as a way to ensure a substantial political payoff (Schneider and Ingram 1997). 

Despite widespread support for SORN legislation, crime statistics at the time did not 

mirror actual threats of sexual victimization. The Federal Bureau of Investigations (FBI) 

Uniform Crime Report sex offense data show that the number of sexual offenses remained 

stable between 1987 and 2007 (Morrison 2007). As Figure 1-1 demonstrates, the national 

arrest rate per 100,000 declined between 1990 and 2000. Of the four categories represented 

in the graph, the arrest rate for sex offenses is the lowest. A closer examination of the rate of 

                                                           
2
 Truth-in-sentencing laws seek to reduce early release of convicted offenders from prison and three strikes laws 

apply mandatory life sentences to their time offenders.  



5 
 

sex offenses in Figure 1-2 reveals a decline in the national sex crimes arrest rate per 100,000 

during the diffusion of SORN.  

[Insert Figure 1-1 and Figure 1-2 here] 

Simply put, the public's perception of the frequency of sex crimes does not 

correspond with statistics that show lower recidivism rates for sex offenders than for 

offenders who commit other crimes (Agan 2011). In fact, according to Department of Justice 

data, law enforcement rearrested 51.5 percent of rapists and 47.9 percent of sexual assaulters 

for some crime within three years after release from custody. In contrast, 62.8 percent of 

those convicted for drug possession, 66 percent for robbery, 69.6 percent for burglary, and 

78.4 percent for motor vehicle theft will reoffend within three years after their release. If the 

overarching premise of criminal laws is to reduce recidivism, these statistics would suggest 

that drug dealers and burglars should be the prime targets for registration laws instead of sex 

offenders (Bedarf 1995, 898).  

1.3 Motivations for Institutional Analysis 

 

The central goal of this research is to assess whether state institutions strengthen the 

influence of public opinion on policymaking. Institutions that encourage elite responsiveness 

to public preferences are a critical foundational feature of democracy. The momentum and 

frequency that these preferences set states’ policy agendas are both issue and institution 

specific. The proposed research uses SORN policies to examine legislative and judicial 

agenda-setting behavior at two different phases of the policymaking process – adoption and 

constitutional review. In the policy adoption phase, I theorize that the initiative process 

indirectly threatens legislators to respond quickly to public opinion while the involvement of 

state supreme courts in the policy adoption process through judicial advisory opinions delays 
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legislative responsiveness (Gerber 1996, 1999; Lascher, Hagen, and Rochlin 1996). In the 

constitutional review phase, I contend that the methods by which appellate justices retain 

their seat directly affects their interest in responding to public opinion. Since judges make 

public policy by reviewing and invalidating state laws, judicial review is the most direct and 

salient mechanism judges translate the public’s attitudes into public policy (Langer 2002). 

1.4 Research Design 

 

The institutional and political differences between states facilitate a quasi-

experimental, quantitative research design based on the policy dynamics framework 

(Baumgartner and Jones 1993, 2002; Boushey 2010; Reddick 2002). The conceptual model 

integrates explanations of early adoption and early review of SORN laws. The objective of 

the first analytical model is to examine factors that motivated early adoption of SORN. The 

purpose of the second model is to identify the factors that encouraged early review of these 

laws. The general interest in the diffusion dynamics of this policy lends itself to event history 

analysis (EHA). EHA, also referred to as survival analysis, hazard modeling, or duration 

analysis, is the method of choice when modeling diffusion over both time and space (Berry 

and Berry 1990; Box-Steffensmeier and Jones 2004; Haider-Markel 2001; Mintrom and 

Norman 2009; Patton 2007). The goal of EHA is to explain a quantitative change (an 

“event”) that occurs in a state. The explanatory variable in the model is the hazard rate or the 

rate at which events happen. Specifically, the hazard rate is the probability that a unit in the 

analysis will transition from one condition to another condition (or “survive”) at given point 

(Berry and Berry 1990).  
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1.4.1 Cox Proportional Hazard 

  

The Cox proportional hazard model (Cox model) is a semi-parametric model that 

assumes that the hazard in one group is a constant proportion (the hazard ratio) of the hazard 

in the other group. Several features of this model distinguish it from other modeling 

strategies (Cox 1972). Similar to other parametric models, the Cox model is time dependent 

meaning that it is capable of evaluating the effect multiple covariates have on the timing of 

policy adoption, in the first model, and appellate court review in the second model, of the 

SORN laws. However, the fact that it does not make assumptions about the shape of the 

hazard function makes it only semi-parametric. The Cox model also does not assume that 

time to an event follows a normal distribution meaning that it leaves the distributional form 

of the hazard function unspecified. Compared to other parametric models such as the Weibull 

or Gompertz models that assumes that the baseline hazard is monotonically increasing, 

monotonically decreasing, or flat across time, the Cox model does not specify the baseline 

hazard so that researchers do not have to make any assumptions about the shape of the hazard 

rate (Box-Steffensmeier and Jones 2004).  

Additionally, unlike traditional regression analyses, Cox modeling can account for 

censoring. Depending on when the duration period begins and ends, censored cases are 

unobserved observations. Right censoring, which is common in EHA, occurs when a study 

concludes prior to the occurrence of an event by the end of the study period (Box-

Steffensmeier and Jones 2004). The hazard rate in Cox models distinguishes events 

according to time. Models that are unable to do so can result in spurious findings.  
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1.5 Organization of the Dissertation 

 

 An overview of sex crime laws in the United States presented in the next chapter 

sheds light on the political, social, and religious forces that led to SORN's popularity in the 

1990s. Following a brief historical review of sex offending, Chapter 2 discusses three of the 

most prominent memorial laws to honor victimized children and the variation in SORN laws 

across states. 

 Chapter 3 takes a closer look at the features of crime as a policy issue and its rise on 

the national agenda beginning in the 1960s. The chapter expands on the agenda-setting 

scholarship introduced in this introductory chapter as a framework to examine the 

institutional factors that influenced the diffusion of innovation and appellate court review of 

SORN in two policymaking phases − policy adoption and constitutional review. 

 The adoption phase, which comprises Chapters 4 and 5, conceptualizes the theory and 

the measure of the contextual features of the institutional and broader political environments 

that I contend significantly affected the rate of diffusion. Chapter 4 begins by comparing 

incremental patterns of policy diffusion with that of SORN's diffusion pattern and the central 

theories to explain its policy outbreak. The variation in adoption rates of SORN illuminates 

the importance of intrastate forces to legislative behavior. While extant internal determinants 

model research has concentrated on ballot initiatives (Boushey 2010; Cronin 1989; Gerber 

2001), this is the first known study to investigate whether advisory opinions, which is the 

process that enables state supreme courts to review laws before enactment, affect diffusion of 

innovation patterns. In addition to institutional considerations, I also consider political factors 

such as election year, unified party control, political competition as well as state privacy 
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provisions, the salience of sex offending in the media, and the growing influence of 

conservatism on legislative decision-making. 

 This research uses EHA in Chapter 5 to identify the factors that accelerated and 

decelerated SORN's diffusion between 1990 and 1996. The findings emphasize how state 

ballot initiative arrangements affect legislative policy responsiveness. Specifically, the 

difficulty to qualify initiatives and legislators' autonomy to alter citizen lawmaking altered 

the rate of diffusion of SORN. Electoral vulnerability, a state's conservative population, and 

the salience of sex offending also influenced how quickly states adopted SORN.  

 The importance of electoral security to the rate of SORN adoption connects to the 

theoretical focus of the constitutional review phase in Chapters 6 and 7. Neo-institutionalism 

provides a theoretical context to understand the relationship between state institutional 

arrangements and judges' agenda-setting behavior (Brace and Hall 1990, 1993; Brace, Hall, 

and Langer 1999; Maltzman, Spriggs, and Wahlbeck 1999). The type and frequency of 

constitutional questions brought before appellate courts offers a framework to investigate the 

factors that accelerated judges' willingness to engage in judicial review. Extant research 

conducted by Franklin (2002) and Calderone, Canes-Wrone, and Clark (2009) challenges 

conventional wisdom by arguing that changes in judicial campaigning have caused partisan 

labels on the ballot to have less significance in voting behavior. They posit that nonpartisan 

retention systems render judges more accountable to public opinion than their counterparts in 

other retention election systems. Likewise, I contend in this chapter that nonpartisan retained 

judges reviewed SORN law sooner than judges retained by partisan and merit selection 

systems. I also explore other factors that accelerated review including the constitutional 
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question raised, jurisdiction, structure, and institutional characteristics of the court, and 

judges' ideology.  

 Chapter 7 applies EHA to empirically evaluate the theory set forth in the previous 

chapter. The results show statistical evidence of nonpartisan retained judicial review 

behavior. Constitutional questions particularly those alleging ex post facto, due process, and 

double jeopardy violations as well as court jurisdiction influenced review behavior.  

 Finally, Chapter 8 presents conclusions and policy implications of the study. A 

summary of research findings highlights the role of institutions in legislative and judicial 

agenda setting and provides direction for future research.  

  



11 
 

Figure 1-1: Uniform Crime Report Crime Rate per 100,000 1990-2000 

 

 

Figure 1-2: National Sex Offenses Arrest Rate per 100,000 1990-1997 
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   Chapter 2: Background 
 

"I believe that much of the legislation and much of the initiative in this 

country is to use fear and anger to keep people on guard... Just having 

this absolute anger and pointing our fingers at one or two people as the 

bad guys, we're denying the realities of sexual offending. We're 

denying it."  

 

− Patricia Wetterling, mother of Jacob Wetterling
3
 

2.1 Introduction 

 

 The regulation of sex and sexuality has historically been a reflection of the tensions 

between politics and religion. Even though punitive laws have existed for the rape of adult 

women since the Code of Hammurabi in approximately 1750 B.C., laws prohibiting sexual 

conduct with children have fluctuated over time (Brundage 1987; Phipps 1997). For example, 

it was common for European parents in the 16th and 17th centuries to touch and play with 

infant and toddler's genitalia (Jenkins 1998). In the 18th century, moral courts existed to hear 

cases involving incest, which they considered as an ecclesiastical offense. At the same time, 

criminal courts considered intergenerational sexual relationships as criminal behavior 

punishable to sentences severe as death (Thomas 2000). Nonetheless, women entering the 

workforce at the beginning of the 20th century initiated a moral revolution that continues to 

challenge both religious notions of sexuality and the laws regulating sexual behavior (Denno 

1998; Terry and Ackerman 2009).  

 Sex crime policymaking in America over the last century follows a cyclical pattern 

characterized by major peaks of panic (Jenkins 1998; Lynch 2002). Much like the moral 

panic that ignited the punitive sex offender laws of the 1930s, the most recent wave of sex 

                                                           
3 Wetterling, Patricia and Richard G. Wright. 2009. "The Politics of Sex Offender Politics: An Interview with 

Patricia Wetterling." In Sex Offender Laws: Failed Policies, New Directions, ed. Richard Gordon 

Wright. New York: Springer Pub. 65-98. 
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offender laws that began in the 1990s stem from several heinous sex crime cases involving 

stranger abductions and murder of children (Ackerman and Terry 2009). The fear of sex 

offenders had become so pervasive during the last decade of the century that several experts 

cite sex offending as the most salient criminal justice issue of the 1990s (Durling 2006; 

Lynch 2002; Williams 2003). 

 Similar to other industrialized nations such as Australia, Canada, France, Ireland, 

Japan, and the United Kingdom, a handful of American states had already enacted sex 

offender registration laws before the 1990s (Human Rights Watch 2007; Morrison 2007). 

Washington state's Community Protection Act of 1990 was the first law to extend sex 

offender registration laws to include community notification as means to promote community 

awareness of sex offenders so that people could protect themselves and their children from 

sex victimization (Levenson et al. 2007; Sample and Kadleck 2008). Proponents of sex 

offender registration and community notification (SORN) laws argue that the ability of law 

enforcement to locate offenders increases the likelihood of apprehension, which they 

conclude, reduces recidivism (Greer 2003; Prescott and Rockoff 2011; Walsh and Cohen 

2001). SORN laws seek to protect the community and inform law enforcement by requiring 

offenders of certain sex crimes to register with local law enforcement agencies following 

their conviction, release from state facilities, or when placed on probation.  

 After decades of treating sexual deviance as a mental health issue, the reemergence of 

punitive sex offender policies in the 1990s raise questions about the history of sex offender 

legislation in the United States. First, how and why did lawmakers define sex offending as a 

mental health issue? Second, what factors influenced the most recent shift that resulted in 

SORN? An overview of the history of sex offending laws throughout the last century 
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provides a context to examine the factors influenced significant shifts in policy. The 

popularity of memorial laws such as the Community Notification Act of 1990, Jacob 

Wetterling Crimes Against Children and Sexually Violent Offender Registration Act, and 

Megan's Law among voters ignited a wave of SORN law adoption in 44 states before 

Congress mandated SORN in 1996.  

2.2 The Cycle of Sex Offender Laws in the United States 

 

 The moral panic surrounding the cases of sexual abuse of children has had a 

profound effect on sex offender policies in America. Moral panics occur "when the official 

reaction to a person, groups of persons, or series of events is out of proportion to the actual 

threat offered, when 'experts' perceive the threat in all but identical terms, and appear to talk 

'with one voice' of rates, diagnoses, prognoses and solutions, which a sober, realistic 

appraisal could sustain" (Hall 1978, 16). The panic cycle began in the 1930s when the crimes 

of Albert Fish, a pedophile, sadist, cannibal killer in New York City who allegedly sexually 

assaulted 400 children and murdered 6 people, ignited public fear of sex offenders (Schecter 

1990; Terry and Ackerman 2009). The medical-professional and legal realms identified 

individuals who committed sex crimes as "sexual perverts," which meant they were deviant, 

dangerous, and subject to sterilization to prevent the reproduction of their deficient genes. 

Sex offender laws in this era mixed criminal and civil elements that permitted the legal 

system to contain them in special institutions for unspecified amounts of time (Jenkins 1998; 

Lynch 2002).  

While the laws of the early 1900s attributed deviancy to a biological flaw, as a result 

of the influence of the relatively new science of psychiatry, the next wave of sex offender 

laws embraced the notion that deviance was psychological (Brakel, Rock, and American Bar 
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Foundation 1971). The definition of sexual psychopathy became a catch-all for sexual 

behaviors ranging from peeping, lewdness, homosexuality, bisexuality, and excessive 

masturbation to sex-related murder and other acts of sexual violence (Lynch 2002). Sexual 

psychopath laws treated sexual deviance as a mental illness so that treatment took place 

either in the community in lieu of prison or involuntary commitment in a mental institution 

until patients were "cured" (Center for Sex Offender Management 2000; Finn 1997; Jenkins 

1998; Terry and Ackerman 2009). Michigan enacted the first sexual psychopath law in 1937, 

followed by Illinois in 1938 (Pratt 1998). By the late 1960s, well over half of the states, 

including California, Massachusetts, Minnesota, Ohio, and Wisconsin enacted similar 

legislation. Most of these laws sought to treat offenders so that they could return to society 

(LaFond 1998). 

It was also during this era that states enacted registration laws. In 1947, California 

enacted the nation's first sex offender registration statute (Burns 2009; Morrison 2007; 

Sample and Evans 2009). The objective of registration laws were to "provide local police 

authorities with the knowledge of the whereabouts of habitual sex offenders and sexual 

deviates," but they primarily focused on homosexuals who they believed had a greater 

likelihood of committing sex crimes against children (Riddle 1967). In 1950, over 90 percent 

of registered offenders in Los Angeles where arrested for consensual homosexual acts. Over 

the next 30 years, Arizona and Florida (in the 1950s), Nevada, Ohio, and Alabama (in the 

1960s), and Mississippi and Montana (in the 1980s) enacted similar registration laws (Burns 

2009; Morrison 2007).    

The rise of women activists in 1960s and 1970s brought about a change in public 

discourse on sex and sexual behavior that permeated political, legal, and media realms. In 
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addition to feeling more liberated about their sexuality as a result of the sexual revolution, 

women also became more vocal about sexual violence by openly discussing sexual abuse 

against women and children (Lynch 2002; Morrison 2007). The women's movement 

encouraged people to think beyond "stranger-danger" sex victimization by speaking openly 

about the occurrence of sexual abuse in the home. By the 1980s, therapy helped victims 

unearth repressed memories of child abuse, which resulted in numerous lawsuits (Terry and 

Ackerman 2009).   

  Policy experts also began to question the efficacy of the policies that had been in 

place for much of the 20th century. Of the states that had registration laws, few enforced 

them and those with sexual psychopath laws repealed them partially or in their entirety 

(LaFond 1998; Morrison 2007). The public's confidence in psychiatry to cure sexual 

deviance started to wane in the mid-1970s and early 1980s. Groups such as the Group for the 

Advancement of Psychiatry ("GAP") began to question whether the use of methods such as 

electroconvulsive (shock) therapy and restraints were to rehabilitate offenders or a misuse of 

therapeutic measures to keep offenders out of the community (Denno 1998; Jenkins 1998). 

Mental health experts ultimately concluded that they were unable to formulate medically 

acceptable standards to both label and cure sexual psychopaths (Hindman 1998).  

 The moral revolution of the 1960s and 1970s coupled with lawmakers growing doubt 

about the ability of the mental health community to cure offenders presented an opportunity 

for conservatives Christians to reignite a moral panic that played on religious themes of good 

and evil (Goode and Ben-Yehuda 1994; Lynch 2002; Morrison 2007). The Religious Right, 

which are conservative religious Christian groups that embrace biblical standards of sexuality 

that only sanctions heterosexual, vaginal, monogamous, and marriage-based sex. The 
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Religious Right Movement comprises several groups including The Focus on the Family, the 

Moral Majority, and the Christian Coalition, which had all become part of the political 

mainstream by promoting a policy agenda that legitimized the fear of sex (Morrison 2007). 

Christian fundamentalists, the concept introduced by the Moral Majority gained political 

popularity in the 1980s by leading a crusade that linked the breakdown of "family values" 

through homosexuality, nontraditional relationships, and even women in the workforce to 

child sex abuse (Jenkins 1998). Despite the fact that only a quarter of the population 

identified as white evangelists, the movement had a substantial effect on social policy during 

the "Decade of Evangelism" of the 1990s.
4
 

2.3 The Emergence of Memorial Laws 

 

 Like their predecessors, SORN laws of the 1990s played into the media's depictions 

of the most extreme and unlikely scenarios of sexual victimization of children, devoting more 

attention to deviant stereotypes of sex offenders instead of empirical assessments of the 

problem.  These laws fit into the larger criminal justice policy framework of the day that 

responded to the public's call for policies that would help citizens feel safer even though little 

if any evidence existed indicating that such reforms reduced recidivism (Center for Sex 

Offender Management 2000; Pratt 2000). Naming laws after murdered children became an 

innovative approach for lawmakers to both perpetuate the assumption that all sex offenders 

are homicidal, stranger sex fiends who prey on innocent children and to garner public support 

for their policies (Sample 2006; Sutherland 1950; Wright 2009).  

 

                                                           
4
 Rose, Susan d. 1999. "Christian Fundamentalism: Patriarchy, Sexuality, and Human Rights." In Religious 

Fundamentalism and the Human Rights of Women, ed. Courtney W. Howland: St. Martin's Press. 
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2.3.1 Community Protection Act (CPA) of 1990 

   

 In 1989, a man sexually molested, tortured and murdered three young boys in 

Washington State. In that same year, a defendant out on bail pending trial on a rape charge 

lured a seven-year-old boy into the woods and then raped and mutilated him. The gravity of 

these crimes sparked national attention and raised questions about community safety. The 

mother of the mutilated boy mobilized the community to stop the release of dangerous sex 

offenders and pressed for community notification when offenders move into the area (Earl-

Hubbard 1996; Terry and Ackerman 2009). A year later, the Washington state legislature 

passed the Community Protection Act (CPA),
 5

 the nation’s first community notification law 

that permitted the dissemination of sex offenders’ personal information to the community in 

which registrants reside (Matson and Lieb 1996; Scheingold, Olson, and Pershing 1994).  

 The public's ominous fear of sex offenders motivated initial SORN adopters to design 

symbolic policies that provided little guidance on implementation. Under the CPA, any 

dangerous adult or juvenile convicted of a sex offense were subject to notification (Finn 

1997). In addition, the law did not specify how legal personnel or law enforcement would 

assess an offender's dangerousness nor did it explain the notification process (e.g., the 

number of days following release registration must take place, the law enforcement agency 

the offender needed to notify to register). In turn, local law enforcement agencies had the 

authority to selectively disseminate information to the public (Bedarf 1995). To aid in this 

process, the Washington Association of Sheriffs and Police Chiefs (WASPC) developed a 

three-tiered system to regulate information dissemination; however, this system was 

                                                           
5
 Wash. Rev. Code §§9A.44.130 and 9A.44.140. 
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voluntary. The law enforcement agencies that implemented the tier system reserved public 

notification for offenders who posed the greatest risk of reoffending (Cierzniak 1995).  

2.3.2 Jacob Wetterling Crimes Against Children and Sexually Violent Predator Act of 

1994 

  

 A year later in 1990, an unidentified masked gunman abducted eleven-year-old Jacob 

Wetterling while riding bikes with his ten-year-old brother and a friend in St. Joseph, 

Minnesota. After asking their ages, he let the other two boys go, telling them to run in the 

other direction without looking back. Although Jacob and his abductor remain missing, many 

assume that his abductor was a sex offender living in a halfway house in St. Joseph. Jacob's 

mother led the effort to adopt sex offender legislation in Minnesota and nationwide. In his 

honor, Congress passed the Jacob Wetterling Crimes Against Children and Sexually Violent 

Offender Registration Act, a part of the Federal Violent Offender Registration Act.
6
 The Act 

established guidelines for states to track offenders by verifying their residence annually for 

the first ten years after their release into the community or quarterly for the rest of their lives 

if convicted of a violent sex crime (Earl-Hubbard 1996, 789; Monjeau 2011; SMART 2011; 

Terry and Ackerman 2009).
7
  

According to this law, state law enforcement needed only to maintain records 

regarding the residential whereabouts of sex offenders meaning; however, law enforcement 

disseminated offender information to the public at their discretion. States that failed to create 

registries risked forfeiting 10 percent of their federal funds from the Omnibus Crime Control 

and Safe Streets Act of 1968. The Act also "strongly encouraged" states to collect DNA 

                                                           
6 Jacob Wetterling Crimes Against Children and Sexually Violent Offender Registration Act, Pub. L. No. 103-

322, § 170101, 108 Stat. 1796, 2038 (1994). 
7
 42 USC 14071 - Sec. 14071. 
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samples from registered violent offenders that law enforcement could use to clear crimes 

(Terry and Ackerman 2009).   

2.3.3 Megan's Law 

 

Unlike the perpetrators in the other cases, the person responsible for seven-year-old 

Megan Kanka’s death served time for two previous sex offenses against children in other 

states and moved to Megan’s neighborhood in Hamilton Township, New Jersey. The 

recidivist pedophile lured Megan into his house and then raped and killed her (Earl-Hubbard 

1996; LaFond 1998; Lynch 2002; Terry and Ackerman 2009). Supporters of the law argued 

that an interstate offender list would have made it easier for law enforcement to locate her 

killer. Megan's mother pressed lawmakers to adopt legislation that enforced community 

notification, which she believed, could have saved her daughter's life. Eighty-days after 

Megan's death, on October 31st, 1994, "Megan's Law" took effect.
8
 

New Jersey learned from earlier adopting states whose laws had already faced 

constitutional challenges by devoting more attention to the application and implementation of 

community notification. One of the major advancements of SORN post-Megan's Law was 

the inclusion of a mandatory three-tiered system that classifies offenders according to their 

risk of re-offending. Similar to Washington state law, community notification only took place 

with Tier 3 risk offenders, the offenders that posed the greatest amount of risk of reoffending. 

Tier 2 meant that law prosecutors notify community organizations and the Tier 1 offenders 

only had to register with local law enforcement. Local prosecutors were responsible for 

                                                           
8 N.J. Stat. Ann §§ 2C: 7-1 et seq. 
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determining offender's risk status and working with local law enforcement agency where the 

offender lives to implement the notification plan (Finn 1997; Hindman 1998).     

On May 17, 1996, President Clinton signed Megan’s Law into federal law, which was 

the first federal program to mandate notification procedures of registered sex offenders. 

Megan’s Law contains three provisions to ensure community notification. First, it provides 

for the dissemination of information from states’ sex offender registries. Second, states have 

the authority to share information collected under state registration programs for any 

purposes under a state law. Third, the law required state and local law enforcement agencies 

to release information to protect the public from sex offender registrants (SMART 2011). 

Although the Act grants states discretionary authority  to determine the criteria for disclosure, 

every state had to make private and personal information on registered sex offenders 

available to the public (Walsh and Cohen 2001, 1-1). To carry out its provisions, Megan’s 

Law required all 50 states and the District of Columbia to enact registration and notification 

statutes (Ackerman and Terry 2009).  

2.4 Principal Features of SORN Laws 

  

 The majority of the state laws require registration of convicted offenders and 

defendants accepting guilty pleas to sex crimes including sexual assault, which includes 

forcible rape and sodomy, and crimes related to children including sexual abuse and incest. 

Idaho's law, for example, also includes possession of sexually exploitative material for other 

than a commercial purpose and crimes against nature.
9
 Benign offenses such as adultery in 

Arizona, 
10

 bigamy in Louisiana, 
11

 and voyeurism in Ohio
12

 also require registration. 

                                                           
9
 Idaho Code § 18-8301 et seq. 

10
 Ariz. Rev. Stat.  §13-3821.  

11
 Louisiana Revised Statutes Annotated, Title 15 § 540-549. 
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Conversely, Montana's Sexual or Violent Offender Registration Act includes violent crimes 

that do not involve sexual contact.
13

 

  In general, the length of time an offender spends on registries depends on both 

previous sex crime convictions and the likelihood that the offender will reoffended according 

to their placement on the tier system. Rather than require notification based on certain 

crimes, state agencies (e.g., law enforcement, parole and probation, prosecutor) determine an 

offender’s risk status (Matson 1996; Finn 1997). Table 2-1 lists the length of time offenders 

remained subject to notification. Offenders in eight states including Alabama, California, 

Florida, Hawaii, Idaho, Mississippi, Missouri, and South Carolina remain on the registry for 

life although some of these states allow low-risk offenders to petition for removal.   

[Insert Table 2-1 here] 

 Most SORN laws require the offender to provide his/her name, address, date of birth, 

social security number, fingerprints, and photograph, and to specify the offenses committed 

and identify the date and place of convictions within a designated time following his/her 

release into the community. By 1998, Alaska, Florida, Kansas, and North Carolina permitted 

the publication of sex offender information on state websites (see Table 2-1). Still, in most 

states, victims, schools, state agencies, and other hiring individuals dealing with children, 

religious and youth organizations received notification by law enforcement of an offender's 

pending release from prison. It was not uncommon for local law enforcement agencies or 

parole officers to release offenders' information to the community via newspaper 

                                                                                                                                                                                    
12

 Ohio Rev. Code Ann. § 2950.09. 
13

 Montana Code Annotated § 46-23-501 to 507 
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publication.
14

 As Table 2-1 indicates, by 1998, Kentucky, Utah, Texas, Virginia, and 

Vermont prohibited public access to sex offender registry information. According to Bureau 

of Justice Statistics 1998 study, Maryland had the lowest number of offenders on their 

registry (200) while California had the most at almost 80,000.
15

 

2.6 Summary 

  

  The added dimension of community notification to sex offender registration began in 

1990s, but the religious influences behind some of its provisions predate America. The 

cyclical nature of sex offender laws implies that lawmakers eventually would return to 

punitive measures and that fear would function as the catalyst for the reforms. Still, social 

and political movements in the latter half of the 20th century led to a flurry of SORN law 

adoption by the end of the 1990s. At a minimal, the objective of all of the laws is to protect 

the public by giving law enforcement agencies the authority to monitor offenders through 

registration requirements. The next chapter presents an overview of the theoretical 

underpinnings of this research that I examine more closely in the remaining chapters. 

 

 

                                                           
14

 Delaware, Florida, Louisiana, and Texas laws stipulated notification through local newspapers. 
15 Baldau, Virginia. 1999. Summary of State Sex Offender Registries: Automation and Operation 1998. Bureau 

of Justice Statistics. 
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Table 2-1: Principal Features of Sex Offender Registration and Notification (SORN) Laws 

 

State Year 

Statute 

Went 

Into 

Effect 

How Long 

Offenders 

Remain 

Subject to 

Notification 

Juvenile 

Registration 

Public Notification Procedure*  Offenders in 

Registry, 4/98* 

Alabama 1996 Life Yes Fliers mailed to residents living in proximity to offender depending on 

the offender's crime. 
440 

Alaska 1994 15-life No State Internet site 3,535 

Arizona 1996 10-life Yes Each sheriff's office kept a notebook on registered offenders residing in 

that jurisdiction. Citizens could ask to see the file and usually have to 

demonstrate a need to know. 

9,200 

Arkansas 1997 15-life Yes As of 4/98, there were not any procedures for general public access to 

information from the Arkansas Sex Offender Registry system. 
958 

California 1997 Life Yes California had a CD-ROM of serious and high-risk sexual offenders, 

and the State operated a 900 phone number for information on sex 

offender registration. 

78,000 

Colorado 1994 10-life Yes The public had access to information on registered sexual offenders 

only through the local law enforcement agency where the offender were 

currently registered. 

4,326 

Connecticut 1997 10-life Yes Information available only through local policy department or resident 

state police trooper. 

No statewide 

figures 

Delaware 1994 15-life Yes Local law enforcement disseminated information according to tier 

system. 
800 

Florida 1996 Life Yes Internet website and toll-free phone line 9,000 

Georgia 1996 10-life No Public access to information on registered sex offenders was at the 

discretion of the local sheriff. 
1,200 

Hawaii 1997 Life No Information available at the police department for the county where the 

offender resided. 
700 
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State Year 

Statute 

Went 

Into 

Effect 

How Long 

Offenders 

Remain 

Subject to 

Notification 

Juvenile 

Registration 

Public Notification Procedure*  Offenders in 

Registry, 4/98* 

Idaho 1993 Life Yes Citizens had to submit a written inquiry to the Department of Law 

Enforcement to inquire whether an individual was a registered sex 

offender. 

1,710 

Illinois 1996 10-life Yes The local law enforcement "liaison" assisted the public in accessing 

and using the sex offender registry information when an offender was 

identified as working or residing in circumstances that might 

compromise public safety. 

14,300 

Indiana 1994 10-life Yes The general public had access to sex offender registry data in hard 

copy in public libraries throughout the State on State of Indiana 

website on the Internet. 

9,500 

Iowa 1995 10-life Yes Limited to a query to the local sheriff about a specific individual. 2,240 

Kansas 1994 10-life Yes Registry information available through Internet website. 1,200 

Kentucky 1994 10-life Yes Virtually no access to sex offender registry information for members 

of the general public. 
800 

Louisiana 1992 10-life Yes A 1-800 phone number for information on sex offender registration. 

In addition, individual citizens could have been informed directly 

through community notification provisions that require the offender 

to give notice. 

3,455 

Maine 1996 10-life No Available on request to a State or local law enforcement agency. 275 

Maryland 1995 10-life No Available on request to a State or local law enforcement agency. 200 

Massachusetts 1996 20-life Yes Available on request to a State or local law enforcement agency. 7,004 

Michigan  1995 25-life Yes Listings by zip code of the registered offenders within the jurisdiction 

were available for inspection by the general public during normal 

business hours at State police posts, local law enforcement agencies, 

and sheriff's departments. 

19,000 

Minnesota 1996 10-life Yes Information available according to tier system. 7,300 

Mississippi 1995 Life Yes Available on request to a State or local law enforcement agency. 1,063 

Missouri 1997 Life Yes Available on request to local law enforcement agency. 2,800 

Montana 1995 10-life Yes Community notification is conducted by local law enforcement 

agencies. 
1,739 

Nebraska 1997 10-life No Information is provided to local law enforcement agency only. 450 

Nevada 1995 15-life Yes Citizens could submit by-name queries about individuals to the 

Central Sex offender Registry. 
1,500 
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State Year 

Statute 

Went 

Into 

Effect 

How Long 

Offenders 

Remain 

Subject to 

Notification 

Juvenile 

Registration 

Public Notification Procedure*  Offenders in 

Registry, 4/98* 

New 

Hampshire 

1996 10-life Yes Access to SOR data was limited by statute to law enforcement 

officials and their authorized designees, with the limited 

organizational notification noted in the preceding section. 

1,500 

New Jersey 1994 15-life Yes Information available according to tier system. 5,151 

New Mexico 1995 10-life Yes Information is provided to local law enforcement agency only. 400 

New York 1996 20-life No Local law enforcement had discretion to disseminate information to 

Tier 2 and 3 risk offenders. In addition, citizens have access to a 900 

telephone line (with a fee of $5.00/call). 

7,200 

North 

Carolina 

1995 10-life Yes Internet website. 2,200 

North Dakota 1995 10-life Yes Local law enforcement agencies could release information from the 

list to the public if the agency determined that the offender is a risk to 

the public and disclosure was necessary for public protection. 

683 

Ohio 1997 10-life Yes Local sheriff notified in writing all occupants of residents adjacent to 

the offender's place of residence. 
1,294 

Oklahoma 1995 10-life Yes Citizens could write, phone, or fax a query about a specific individual 

to the central sex offender registry unit and get a response. 
2,303 

Oregon 1993 10-life Yes Limited public access to sex offender registry data. 7,400 

Pennsylvania 1995 10-life No Community notification is conducted by the local law enforcement 

agency for both sexually violent predators and out-of-State offenders 

subject to notification. 

2,400 

Rhode Island 1996 10-life Yes Information available according to tier system. 273 

South 

Carolina 

1994 Life Yes Available on request to the county sheriff. 2,500 

South Dakota 1994 10-life Yes The Division of Criminal Investigation (DCI) sexual offender 

registration file was available to all law enforcement agencies on a 

twenty-four hour basis, but is not open to inspection by the public. 

800 

Tennessee 1994 10-life No The registry information was considered confidential and released 

only to law enforcement officials or for public protection. 
2,800 
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State Year 

Statute 

Went 

Into 

Effect 

How Long 

Offenders 

Remain 

Subject to 

Notification 

Juvenile 

Registration 

Public Notification Procedure*  Offenders in 

Registry, 4/98* 

Texas 1995 10-life Yes Public did not have access to offender's personal information 

including street address, Social Security Number, phone number, 

driver's license number, and photo. 

18,000 

Utah 1996 10-life Yes Information only available to law enforcement agencies. 5,923 

Vermont 1996 10-life No Information contained in the registry was not accessible to the public 

directly. 
877 

Virginia 1998 10-life Yes No provision for public access. 6,615 

Washington  1990 10-life Yes Limited access to the public and only made available on request to 

local law enforcement. 
14,000 

West Virginia 1996 10-life No Individual citizens could receive sex offender registry information 

upon application to (and approval by) the circuit court of jurisdiction 

where the requestor resided. 

600 

Wisconsin 1996 15-life Yes The general public could request information on individual offenders 

to local law enforcement. 
10,000 

Wyoming 1995 10-life No The district court authorized local law enforcement to provide public 

notification for high risk offenders. 
552 

Terry, Karen J., and John S. Furlong. 2004. Sex Offender Registration and Community Notification: A "Megan's Law" Sourcebook. 

Second ed. Kingston, New Jersey: Civic Research Institute.  

*State notification procedure and total number of offenders on registry as of April 1998. Baldau, Virginia. 1999. Summary of State Sex 

Offender Registries: Automation and Operation 1998. Bureau of Justice Statistics. 
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Chapter 3: Conceptual Framework 

3.1 Introduction  

 

The objective of this study is to understand the factors that encouraged some states to 

make the adoption and review of SORN laws more of a priority than in others. The agenda-

setting perspective demonstrates that elected officials prioritize and respond to social 

problems according the perceived importance of an issue (Baumgartner and Jones 1993; 

Jones and Baumgartner 2005). The conflict between stagnate sex crime rates and a few 

salient sex offending cases and appellate court's continuous review of SORN laws bring to 

light the issue of whether political, regional, and/or intrastate forces influenced political 

decision-making. The agenda-setting scholarship provides a theoretical framework to assess 

the decision-making processes of legislative and judicial responsiveness to the initial SORN 

laws. I hypothesize that state institutional forces affected the diffusion of innovation of 

SORN. In doing so, I contend that the rate at which legislators respond to public opinion is 

dependent on intrastate institutions. National interest in and the adoption of SORN laws in 

the 1990s also provide an ideal context to examine judicial agenda-setting behavior.  

Policy issue type and definition influence whether and how quickly representatives 

respond to social problems (Baumgartner and Jones 2009; Cobb and Ross 1997; Kingdon 

1995; True, Jones, and Baumgartner 1999; Wood and Doan 2003). The public’s ease in 

understanding crime compared to other policy areas enhances its salience among voters and 

representatives (Haider-Markel and Meier 1996; Mooney and Lee 1995, 1999; Tatalovich 

and Daynes 1988). Miller (2008) contends that the simplicity of this issue also creates a 

policy environment that has long been receptive to crime policy innovations that deter 

criminal behavior that threatens economic stability, established interests, and the safety of 
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certain racial groups (45). The expansion of this list to include children following a series of 

high-profile tragedies involving child victims ultimately led to the speedy adoption and 

frequent review of SORN laws in the 1990s.  

This chapter introduces the two policy agenda-setting phases employed to investigate 

theories I discuss more extensively in Chapters 4 and 6 and evaluate empirically in Chapters 

5 and 7. The policy adoption phase focuses on direct and indirect legislative policymaking by 

exploring the diffusion dynamics of these laws. The constitutional review phase concentrates 

on judicial policymaking according to court's institutional authority to review state law.  

3.2 The Salience of Criminal Justice Policy and Sex Offending  

 

The ease in understanding crime, the morality component, and the publics’ continued 

interest in this issue intensifies the perceived importance of sex offending. The representation 

scholarship discusses several characteristics that facilitate positional policy congruence 

(Carmines and Stimson 1980; Erikson 1978; Hill and Hurley 1999; Kuklinski 1978). The 

simplicity of an issue is integral to representative-constituent communication. Scholars agree 

that optimal communication occurs with “easy issues” such as civil rights and social welfare 

and is more tenuous with complex issues such as foreign policy (Hill and Hurley 1999; 

Miller and Stokes 1966). Carmines and Stimson (Carmines and Stimson 1980) posit that 

"easy” issues have three main characteristics: They are symbolic rather than technical, more 

likely to involve policy ends than means, and have long standing on the political agenda.  

The morality component of sex offending also enhances public interest compared to 

highly technical policies, such as tax policy. Morality policies seek to regulate behavior in 

order to validate basic values not universally held in a polity, which lowers the barrier for 

citizen participation (Meier 1994; Mooney 2000; Mooney and Lee 1999). Sex crimes are 
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violations of the fundamental right to control one’s body, which most people comprehend. 

Increasing participation in crime-related issues causes the political elite to become overly 

attentive to public opinion on moral issues. Chaffin (2009) believes that policymakers 

routinely choose to adopt punitive policies to enhance their political careers over empirical 

evidence. The enormous growth in the number of congressional hearings on crime 

demonstrates their increasing attentiveness to this policy area. Between 1981 and 2002, 

Congress held 1,696 hearings on crime and justice compared to the 432 hearings held 

between 1947 and 1968 when crime was a significantly less salient issue (Miller 2008, 55).  

Compared to other morality policies, however, policy scholars might describe crimes 

such as sex offending as a “valance issue” (Baumgartner and Jones 2009). The scarcity of 

mobilized groups and politicians amenable to advocating for sex offenders’ rights coupled 

with the public’s strong, uniform sentiments about sex crimes especially as it relates to 

children diminishes the amount of conflict that typically exists during the policymaking 

process. The key feature of valence issues is that problems and intended solutions align with 

a single-position universally held civic ideal (Nelson 1984). According to Mooney (2000), a 

morality policy should have “at least a significant minority of citizens [who have] a 

fundamental, first-principled conflict with the values embodied in [the policy]” (174). As 

Mooney points out, criminal laws stipulate right and wrong so they typically do not attract 

strong opposition. Meier (1999) distinguishes morality policies according to the presence or 

absence of conflict. He explains that contention exists in “redistributive” morality policies, 

but consensus or “sin” morality policies, such as those involving crime, does not require 

conflict since “no one is willing to stand up for sin.”  
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3.3 Valence Issues in a Democracy 

 

The universality of valence issues can also compromise minority rights by limiting 

their ability to counter-mobilize. In The Federalist No. 10, James Madison stated the 

following:  

“When a majority is included in a faction, the form of popular 

government…enables it to sacrifice to its ruling passion or interest 

both the public good and the rights of other citizens. To secure the 

public good and private rights against the danger of such a faction, and 

at the same time to preserve the spirit and the form of popular 

government, is then the great object to which our inquiries are 

directed” (Hamilton, Jay, and Madison 2000, 57).  

 

The Founding Fathers designed the judiciary to act as a final precaution against the threat of 

factional vulnerability both internal and external to government. Hamilton (2000) explains in 

The Federalist No.78 that the smallness and distance of the judiciary from the people 

establishes an independent judiciary that can quell impassioned majorities. The courts, acting 

as guardians of the Constitution, as an expression of the will of the people, would function as 

an “intermediate body between the people and the legislature in order, among other things, to 

keep the latter within the limits assigned to their authority” (49).  

The absence of politically active and well-mobilized offender advocacy groups 

reinforces the courts’ role as a counter-majoritarian institution. Offenders and civil rights 

organizations such as the American Civil Liberties Union (ACLU) resort to courts for 

protection of their constitutional rights. Since 1992, defendants in 31 states have challenged 

the initial SORN laws on every ground including ex post facto, due process, Eighth 

Amendment cruel and unusual punishment, equal protection, and Fourth Amendment search 

and seizure, among others (Terry and Furlong 2004, I-8).  
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3.4 Agenda-Setting Framework 

  

Although much of the policymaking process occurs incrementally, there are rare 

instances when interruptions punctuate the stasis causing a change in elected officials’ 

responsiveness to an issue by enhancing their importance to the agenda. According to 

punctuated-equilibrium theory, large-scale policy punctuations are not necessary to initiate 

interest in policy innovation. Instead, elevated media attention and redefinition of a problem 

by political elites lead to demands for change rendering a positive feedback cycle 

(Baumgartner and Jones 2009; True, Jones, and Baumgartner 1999). This process occurs 

when an event causes the media to focus on a policy area resulting in demands for a radical 

policy change. The placement of a policy issue on state agendas largely depends on how 

political actors define social problems, or frame issues (Druckman 2001b; Jacoby 2000), and 

how rare events can redefine these problem (Cobb and Elder 1972). For example, the need to 

notify the community about sex offenders had not become a salient policy issue until SORN 

law opponents framed them as a means to protect children (Boushey 2010; Carpenter and 

Beverlin 2011).  

Despite its enduring placement on state agendas, the definition of crime has 

increasingly become more punitive since the 1960s. Increases in crime, social and civil 

unrest caused by the civil rights and woman’s movement, antiwar protests, and awareness of 

drug use during this time created new feelings of vulnerability among the affluent putting 

crime on the national agenda (Miller 2008; Western 2006). Elected officials, who must 

reconcile their desire to make good public policy with their electoral goals may have felt 

pressure to respond by taking a more punitive approach to control crime (Fenno 1973; 

Mayhew 1974). As Sharp (1999) explains, when both politicians and the public share an 
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interest in a policy problem (e.g., crime) and a policy solution (e.g., punitive punishment), we 

can expect hyper-responsiveness. The following quote captures this sentiment:  

Political leaders search for simple answers, whether they are symbolic or real. 

The public does not want crime in their communities and tends to vote for 

candidates who promise safe communities. No politician wants to be called 

“soft on crime.” Even the most liberal of politicians tend to show some 

“toughness” when it comes to crime. If symbolic answers will “solve” the 

problem, then there is no need to expend resources in search of more concrete 

and real answers (Jones 2003). 

 

3.5 Criminal Justice Policymaking during Last Half of the 20th Century  

 

Republican’s “law and order” crime control approach resonated with many voters in 

the late 1960s. Goldwater was the first to warn voters about the threat of crime to freedom 

during his acceptance of the Republican presidential nomination in 1964. Although 

Goldwater lost the election to Johnson, his stance on crime influenced conservatives within 

the Republican Party to bring national attention to crime (Western 2006). In 1968, Nixon 

campaigned successfully on the need to enact laws to restore public order and safety. His 

administration called for a series of laws devoting more financial resources for local law 

enforcement, increasing police discretionary power by allowing them to relax suspects’ 

constitutional rights, and instituting stricter punishment up to and including the death penalty. 

“…The issue of crime is freedom. When individual citizens are the direct victims of violence, 

or the indirect victims when they are forced to restrict their own movements out of fear of 

violence, fundamental liberty is not worthy of the name” (Nixon 1970, 728). The “no-knock” 

provision to the D.C. Court Reorganization and Criminal Procedures bill of 1970, for 

example, authorized law enforcement to make forcible entries to private residences solely on 

a bench warrant (Calder 1982).  
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Even though many of the provisions in the D.C. crime bill did not pass in Congress 

for fear of Constitutional violations, the provisions enacted during his administration had an 

inverse effect on crime. Ironically, statistics show an increase in the crime rate during 

Nixon’s administration instead of the anticipated decline after the adoption of more punitive 

policies. According to FBI Uniform Crime Reports (UCR), the violent crime index rose 

every year of Nixon's presidency, from 328.7 per 100,000 in 1969, to 461.1 in 1974. The 

general crime index rate rose every year as well, except for a dip in 1972 (Jacobs et al. 2003, 

759). Nevertheless, the public did not hold Nixon electorally accountable for this difference. 

Nixon won reelection in 1972 with 60 percent election returns suggesting that the public was 

no longer concerned about whether law and order policies reduce crime (Calder 1982).  

The tough on crime approaches of the 1960s has had an enduring effect on crime 

policy dynamics. The continued increase in the crime rate after the enactment of law and 

order policies implies that recidivism was not necessarily the primary motivation for enacting 

them. Berk, Brackman, and Lesser’s (1977) study of California’s penal code, largely based 

on rare events instead of incremental policy changes show a positive relationship between 

crime rates and toughening of penal laws. They also find a correlation between punitive laws 

and increased media attention. Their results illuminate other factors that motivate political 

elite responsiveness including social structure, values and beliefs, bureaucratic interests, and 

finally the legislative process, with the first three factors influencing the fourth. Thus, 

recidivism may have motivated elected officials to respond by enacting tougher laws, but it 

was not the only reason they favored the law and order policies.  

The decline in actual incidents of crime presented politicians with opportunities to 

redefine the problem and set the agenda to suit their political interests. Fernandez (2011) 
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contends that high public demand and hidden long-term economic costs associated with law 

and order policies made them attractive for elected officials to propose. This argument aligns 

with the “democracy at work” thesis that argues that public fear and increasing crime rates in 

the 1960s encouraged politicians to respond legislatively by enacting tougher laws and 

“allocating funds to build more cages for the wicked” (Scheingold 1984). The severity and 

values espoused in this approach shifted the focus from policy responsiveness to legislating 

morality. Presidents during this era embraced the role as “conservator-in-chief of public 

order and safety” (446).
16

 Nixon’s desire to restore America's morality by enacting more 

punitive criminal laws, for example, reflects Becker’s (1963) moral entrepreneur theory. This 

theory adds another dimension to Kingdon’s (1984) policy entrepreneur thesis by 

incorporating a moral or religious attachment to proposed policies. Becker characterizes 

moral entrepreneurs as “crusaders because they typically believe that their mission is a holy 

one” (148). Nixon sought to mobilize government at every level to combat burgeoning 

“criminal forces” with “peace forces” by changing the public’s attitude about crime and 

criminals (Calder 1982). From this perspective, the law and order doctrine does not necessary 

have to reduce crime, it simply needs communicate a particular moral position that vilifies 

deviant behavior and creates opportunities for political gain. 

Additionally, the rate and frequency of innovation diffusion of punitive policies has 

had a path dependent effect on the criminal justice system. While most policy change occurs 

incrementally whereby there is little deviation from the status quo policies, the tough on 

crime approach in crime policy ultimately became path dependent (Auerhahn 2003; 

Schneider 2006; Stevens 1959; True, Jones, and Baumgartner 1999). Pierson (2000) 

identifies several key components to path dependence. A multitude of options exists in the 
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beginning of the process; however, each movement on the path, either large or small, 

presents opportunity costs that have significant and sometimes irreversible consequences. 

Thus, there are critical moments on the path to policy development that shape future 

decisions. Each movement on the punitive continuum requires more stringent and 

constitutionally compromising laws as well as more economic and institutional resources to 

justify sustaining it. The following quote illuminates the path dependency of crime policy 

since the 1960s:  

With each campaign for “law and order” and against certain crimes and vices, 

state capacity accrued. As each campaign receded, the institutions it created 

did not necessarily disappear. As the institutional capacity of the government 

expanded over time, the periodic calls for law and order and attacks on the 

designated vices of the movement were more likely to result in concrete 

polices with real ramification. The politics of law and order became less 

symbolic and more substantive. The propensity of politicians since the 1960s 

to use calls for law and order as a political mobilization strategy is distinct not 

because it is a new phenomenon but because it has had different consequences 

(Gottschalk 2002, 5-6).  

 

Even as the rates of violent crimes excluding homicide (rape, robbery, and aggravated 

assault) remained reasonably stable during much of the 1970s and 1980s and began to 

decline in the 1990s, crime remained on the national agenda and continued to consume a 

growing proportion of tax dollars (Fernandez 2011; O'Brien 2003). So much so, crime 

control expenditures jumped from $7.3 billion in 1970 to $100 billion in 1993 (Beckett 1997; 

Skoler 1971).  

Ironically, as crime began to decline in the 1990s, the media’s attention to and the 

public’s interest in crime increased. Television networks inundated viewers with trial 

coverage on cases such as those of O.J. Simpson, the Menendez brothers, and JonBenet 

Ramsey. Nightly news coverage devoted an extraordinary amount of time on crime stories. 

In fact, crime was the number one topic on local television news (Cohen 1980; Powell 2010). 
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Public opinion polls reflect the public’s fear of crime. As I mention earlier in the text, a 

Gallop poll conducted in 1994 finds that crime was most important problem facing the nation 

for the first time in survey history and it remained the most salient public issue until 1999 

(Cohen 1980; Fernandez 2011; Williams 2003).  

3.6 Hypotheses  

 

This study takes a comprehensive view of lawmaking by exploring policymaking in 

two branches of state government – legislatures and appellate courts. Adoption and 

adjudication presents two distinctive yet complementary perspectives of agenda setting that 

is difficult to appreciate when studying one institution in isolation. The information theory of 

legislative organization posits that the committee structure empowers members to become 

policy experts by deciding whether to change or sustain status quo policies (Krehbiel 2004). 

The committee structure also establishes rules and procedures to incentivize information 

dissemination to the larger legislative body (Krehbiel 1991). The institutional design of 

legislative branches of government incentivizes legislators to act as prospective decision-

makers who can influence their agenda. Since judges cannot bring legal questions to the 

court proactively, they act as retrospective decision makers by reviewing the constitutionality 

of laws enacted by prospective decision-makers (Baumgartner and Jones 2002; Roch and 

Howard 2008). Still,  discretionary docket systems grant appellate court justices the authority 

to select the cases they wish to review thereby enabling them to exercise agenda powers 

(Rottman and Strickland 2006).  

The first two hypotheses focus on the institutions that influenced the diffusion of the 

community notification laws across states. The policy diffusion scholarship explains that 

policy diffusion occurs incrementally though a social learning process that stems from 
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policymakers drawing on policies enacted in other states and then apply them in their own 

jurisdictions (Gray 1973; Walker 1969). Berry and Berry (1999) theorizes that states emulate 

each other to borrow innovations perceived as successful, to compete, and to respond to 

intrastate pressure from citizens wanting adopt policies enacted in other states. I argue that 

the presence of ballot initiative and judicial advisory opinion institutions affected the rate of 

adoption of SORN laws. The last hypothesis deals with judicial retention methods as an 

institution that enhances judicial review, which is the most direct and salient mechanism 

judges translate the public’s attitudes into public policy (Langer 2002). I assert that justices 

in states that retain their seats in nonpartisan elections engaged in judicial review of sex 

offender laws more frequently than justices who participate in nonpartisan elections.  

3.6.1 Policy Adoption Phase  

 

Ballot Initiative Hypothesis: Early adopters of notification laws were 

more likely to have the initiative process than later adopting states.  

 

Twenty-four state constitutions include provisions for citizen lawmaking through 

direct democracy - by the ballot initiative.
17

 This process begins with citizens (or organized 

interest groups) drafting legislation and qualifying it for the election ballot by collecting a 

specified number of signatures. Instead of lobbying legislators to pass policies, groups must 

persuade voters to vote for or against new bills. In addition to increasing public awareness 

(Nicholson 2003), initiatives shape voter's candidate choices (Nicholson 2005), and 

controversial ballot propositions have the potential to increase voter turnout (Smith 2001; 

Tolbert, Grummel, and Smith 2001). Citizens use ballot measures to set the legislative 

agenda by signaling legislators of their policy preferences. For example, the success of 

Proposition 13 in 1978, California’s property tax-slashing proposition, increased the number 
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of ballot initiatives in states and put tax cuts on the 1980 presidential campaign national 

agenda (Bowler, Donovan, and Tolbert 1998, 419; Smith and Tolbert 2007). This process 

may circumvent the legislature, but studies show that even the threat of the initiative is 

enough to foster legislative responsiveness (Gerber 1996, 1999). As participatory democracy 

theory posits, legislators in initiative states anticipate citizen lawmaking by taking into 

account public opinion when drafting legislation (Gray and Hanson 2004, 345). In this 

context, the initiative acts as “the gun behind the door” to encourage legislators to respond to 

citizens’ preferences, which ultimately results in more representative policies (Gerber 1996, 

186; Lascher, Hagen, and Rochlin 1996; Magleby 1984; Smith 2001). Its importance to the 

legislative process suggests that there is a connection between the initiative process and the 

rate of policy adoption. In fact, Boushey (2010) argues that states that lack direct democracy 

institutions may be more resistant to change in certain policy areas than states with initiative 

systems. Accordingly, I anticipate that adoption of SORN laws occurred much sooner in 

initiative states than non-initiative states.  

Judicial Advisory Opinions Hypothesis: Later adopters of notification 

laws were more likely to grant judicial advisory opinions than states that 

do not have this provision. 

 

The constitutional design of the branches of government limits the control legislatures 

have on courts. In the majority of states, once a legislature passes a law they cannot control 

how state supreme courts’ respond to them thereby creating a level of uncertainty. Judicial 

advisory opinions, on the other hand, are a mechanism that empowers legislatures to reduce 

some level of uncertainty by allowing state supreme courts to review public policy before it 

becomes law. Eleven state supreme courts have either constitutional or statutory discretion to 
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grant advisory opinions, which in most states, requesting institutions treat them as binding.
18

 

Even though governors, executive councils, and attorney generals may request advisory 

opinions, the majority of these requests come from either chamber of the legislature by 

majority vote resolutions. Between 1975 and 2001, 11.7 percent of the advisory opinions 

issued advisory involved criminal rights, a much higher percentage than economic rights 

(5.8), social and political rights (4.9), and public education funding (2.3) (Rogers and 

Vanberg 2002).  

The information driven legislative policymaking process presents several advantages 

for legislators to seek advisory opinions. Information theory argues that the committee 

structure encourages legislators to become policy experts by creating incentives to 

disseminate their expertise to the larger legislative body (Krehbiel 1991). Judges, as 

interpreters of the constitution, play an informational role in the policy process that helps 

legislatures reduce certain costs associated with policymaking. Proponents of advisory 

opinions argue that they enable legislatures to reduce social costs that arise when courts 

strike down laws. They also posit that early review of state laws can reduce administrative 

costs of enacting laws that the court will eventually overturn. “If a legislature knows before 

enactment that the state’s high court will ‘veto’ the law as proposed, the legislature itself can 

kill or alter the bill at an early stage, thereby avoiding legislative costs, and administrative 

costs that would arise if the original proposal were passed and implemented” (Rogers 2001; 

Rogers and Vanberg 2002, 382).  
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Although there is little if any recent data on how quickly courts issue opinions 

following requests, an older study conducted Field (1949) that examined patterns of judicial 

advisory opinions estimates that, on average, 10.9 weeks elapses between requests and the 

opinions handed down. Even after accounting for technological advances such as the Internet 

and email which is likely to have enhanced connectivity between the branches, overcrowded 

mandatory dockets may continue to delay their turnaround time. Consequently, I expect 

advisory opinions to decelerate policy diffusion.  

3.6.2 Constitutional Review Phase   

   

Judicial Review Hypothesis: Judges in states who retain their seat by 

nonpartisan elections engaged in judicial review of notification laws 

sooner than judges in other retention election systems in the model. 

 

As I mention earlier in the text, sex offenders and civil liberty groups have taken issue 

with the restrictiveness of SORN and have questioned their constitutionality. Opponents of 

the law often question whether the requirement to notify the community constitutes 

“punishment.” The overwhelming majority of questions brought before state appellate courts 

involve ex post facto, due process, double jeopardy, and cruel and unusual punishment 

violations (Walsh and Cohen 2001). Despite their claims that the laws unjustifiably intrude 

on sex offenders' Fourteenth Amendment due process rights (Scott and Gerbasi 2003), courts 

have consistently held that states have acted with a proper, non-punitive motive, and have 

rejected the bulk of these challenges (Janus and Prentky 2008). If state appellate courts 

overwhelmingly uphold state law, it is unclear why they engage in judicial review.  

The extent to which judges have the institutional authority to set their dockets 

influences their role as policymakers. Whether justices have the authority to select the cases 

they review and how they go about doing so has significant implications for understanding 
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justices review behavior in SORN cases. Discretionary jurisdiction gives judges the authority 

to determine whether they choose to accept or to reject review of a case. While almost every 

intermediate court has mandatory review, state supreme courts may have discretionary 

review in civil, criminal, administrative agency appeals, extraordinary writs, guilty pleas, 

post-conviction relief cases, death penalty cases, and cases involving sentencing issues. 

According to the Department of Justice – Bureau of Justice Statistics – State Court 

Organization 1993, 18 state supreme courts and Virginia’s Court of Appeals had 

discretionary jurisdiction in criminal appeals while 10 state supreme courts and 3 

intermediate courts had both mandatory and discretionary jurisdiction.
19

 The remaining 

courts had either mandatory jurisdiction or no jurisdiction. Managing their docket according 

to the cases they must review along with those that choose to review given their limited 

resources require judges to grant review strategically (Baum 1977; Brace and Hall 2001; 

Dudley 1986; Eakins 2006; Flango 1987).  

Baum (1979) argues that judges select cases according to their legal goals.  He finds 

that high courts are particularly interested in reviewing cases when lower courts disagree or 

depart from precedent, and when there are opportunities to establish new case law. In the 

case of SORN laws, state appellate court's review and overwhelming affirmation of lower 

court's decisions to uphold them lends some support for at least one of Baum’s legal goals, 

primarily his contention that reviewing them enables high courts to solidify their stance on a 

new policy area. Still, their willingness to review these cases may also signify majoritarian 

pressures on courts to response to public opinion.  
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As Comparato (2000) theorizes that appellate court justices are most accountable and 

responsive to those to those who keep them on the bench. While little conclusive empirical 

evidence exists about the systematic differences in selection systems that alter the specific 

demographics or quality of judges (e.g., race, education, gender, previous experience) 

elevated to appellate courts (Dubois 1983; Emmert and Glick 1988; Flango and Ducat 1979; 

Slotnick 1984), researchers agree that selection and retention methods do, in fact, shape 

judicial autonomy and accountability (Aspin and Hall 1987; Canes-Wrone and Clark 2009; 

Cann 2007; Hanssen 2004; Langer 2002). In most states, retention-elected judges only need 

50 percent of the vote to retain their seats while justices in 21 states in 1998 had to participate 

in either partisan or nonpartisan elections.  

In the age of “new style” judicial campaigns that now mirrors legislative and 

gubernatorial elections in terms of campaign spending and attention to specific issues (Baum 

and Hojnacki 1992), the literature suggests that an electoral connection exists between the 

public and the judicial branch (Brace and Boyea 2008; Cann and Wilhelm 2011; Hall 1987; 

Traut and Emmert 1998). A good deal of the literature supports the notion that voters hold 

justices elected in partisan elections more accountable than they do nonpartisan elected 

judges. This would suggest that partisan elections enable a higher degree of responsiveness 

than nonpartisan elections. However, proponents of nonpartisan elections believe that 

partisan labels on ballots judicial compromise accountability by allowing candidates to hide 

behind political parties. For example, Caldarone, Canes-Wrone, and Clark (2009), refute 

conventional wisdom by arguing that, without the mask of partisan labels in nonpartisan 

elections, judges’ reelection goals remain beholden to voters especially in salient policy 

areas.  
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Judicial review functions as a representative institution for appellate courts to signal 

awareness of and potentially agreement with public opinion. The low information cost, high 

salience of morality policies increase citizen participation and group mobilization and attracts 

the attention of politicians in competitive political environments (Meier 1994; Polsby 1984). 

The salience of sex crimes to voters affected judges’ interest in reviewing the 

constitutionality of these laws even when they ultimately do not overturn them. Hence, I 

anticipate states that retain appellate judges by nonpartisan elections were also early 

reviewers of SORN laws.  

3.7 Summary  

 

The prominence of crime on the national agenda during the second half of the 20
th

 

century is a product of both the redefinition of crime as a policy issue, enhanced media 

attention to several salient sex crimes against children, and the continued receptivity of the 

political environment to law and order approaches to crime control. The morality component 

of crime coupled with its ease of understanding compared to other policy issues has help to 

ensure its place on state agendas. Even though sex crime rates remained unchanged and 

relatively low, the handful of high-profile sex crime cases involving children in the 1990s 

incited a moral panic. The conflict between the widespread interest in SORN and unchanging 

arrests of sex offenses raises questions about the variation in responsiveness to SORN across 

states. Specifically, I hypothesize that institutional differences influenced how quickly 

legislators adopted SORN and how frequently appellate judges engaged in judicial review. In 

sum, this chapter provided an overview of the theoretical underpinnings of this research that I 

examine further in subsequent chapters. 
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Chapter 4: The Diffusion of Innovation of SORN Laws 

"...These are people who have to get reelected, and the goal is to look like they 

are the toughest on crime, that they've done the most to go after these bad 

boys. They name laws that are either compelling, compassionate, like after the 

child [because] it gives the sense that this is compassionate and caring and 

that it will make the world safer. Often, it doesn't." 

    −Patricia Wetterling, mother of Jacob Wetterling
20

 

4.1 Introduction 

 

Which factors influenced the diffusion of sex offender registration and notification 

(SORN) laws in the 1990s? While extant research in the diffusion of innovation literature 

examines a host of crime policies including truth-in-sentencing (Allen, Pettus, and Haider-

Markel 2004; Grossback, Nicholson-Crotty, and Peterson 2004), hate crimes (Allen, Pettus, 

and Haider-Markel 2004; Haider-Markel 1998), fetal homicide (Oakley 2009), and capital 

punishment (Emmert and Traut 2003; Mooney and Lee 1999, 2000; Nice 1992), political 

scientists have just begun to explore the diffusion pattern of SORN. Specifically, the 

scholarship has yet to explain the inverse relationship that exists between increasing 

legislative interest in sex crimes and the lack of significant change in sex crime rates in the 

1990s. The absence of empirical research in this area from an internal determinants 

perspective presents a unique opportunity to expand the diffusion literature by exploring the 

diffusion dynamics of SORN laws.  

The primary goal of this chapter is to expand on the diffusion phase introduced in the 

previous chapter and to discuss the data and other key variables I include in the event history 

analysis in the next chapter. Specifically, this chapter focuses on two political institutions 
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existing within states that I argue accelerated and decelerated the diffusion of notification 

laws between 1990 and 1996. The initiative process arouses legislative responsiveness by 

allowing citizens to make laws without direct legislative input (Gerber 1996, 1999; Lascher, 

Hagen, and Rochlin 1996). Empowering citizens to enact laws directly forces legislators to 

respond hastily to public opinion in order to reap the potential electoral benefits. Conversely, 

judicial advisory opinions empower legislators in the policymaking process by allowing state 

supreme courts to provide constitutional information about policies that they would not have 

otherwise thereby reducing the governmental and political costs associated with the review 

and eventual law invalidation (Rogers and Vanberg 2002). While the opinions may 

advantage legislators eventually, from the diffusion dynamics perspective, requesting 

opinions from courts slows the policymaking process rendering the legislature less 

responsive to public opinion. The rest of the chapter discusses the research design, methods, 

and the operational definitions of the control variables included in the model.  

4.2 Background 

 

On average, diffusion of innovation follows a normally distributed bell-shaped curve. 

When plotted over time and when added together, the total number of innovation-adopting 

states form a S-shaped curve (Gray 1973; Walker 1969). This S-shaped pattern typically 

begins with a few states adopting immediately, followed by a short but accelerated growth in 

the number of adopters then ending with the adoption rate flattening out. This pattern aligns 

with the social learning theory that argues that policy learning occurs incrementally by 

following already-adopting states (Nicholson-Crotty 2009; Rogers 1983). Some policy 

issues, however, deviate from this process by experiencing period(s) of rapid diffusion. 

Boushey (2010) characterizes rapid diffusion patterns as policy outbreaks, which he explains 
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as a diffusion process that initially follows a normal pattern then quickly moves during a 

sudden positive feedback cycle which leads to  shorter periods of emulation across states (5). 

According to Boushey’s (2010) analysis of SORN laws, its adoption pattern is not 

incremental. 

Which factors distinguish policies adopted incrementally and those that experience 

policy outbreaks? First, Boushey contends that the rate of diffusion will depend on the issue 

type. Specifically, he argues that policy innovations that are salient and less technical are 

more likely to diffuse rapidly compared to less salient, highly technical policies. For 

example, Boushey (2010) describes state regulatory policies as highly technical, low salience 

policies that typically follow incremental patterns of diffusion. Conversely, the high salience 

and low complexity of morality policies increase the likelihood of policy outbreaks. He 

theorizes that the morality aspect of sex offending contributed to its policy outbreak in the 

1990s.  

He also shifts away from the more common explanation that SORN’s popularity is a 

function of heightened media attention by theorizing that the mobilization of child advocacy 

groups influenced its diffusion pattern. The multi-disciplined consortium of sex offender 

scholars agree consistently that media played a crucial role in accelerating the diffusion of 

SORN (Earl-Hubbard 1996; Greer 2003; Matson 1999; Morrison 2007; Sample 2006; Scott 

and Gerbasi 2003; Wright 2009). Boushey (2010), on the other hand, posits that child 

advocacy groups and welfare activists helped to bring attention to child protection policies 

such as the three strikes laws and the Amber Alert.21 Organizations such as Klaas Kids 
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Foundation and the National Center for Missing and Exploited Children initiated a campaign 

to protect children by distributing literature and disseminating sample legislation to state 

legislators.  

The common thread between conventional wisdom and Boushey’s theory is the 

assumption that states uniformly respond to public opinion. Specifically, previous theories 

assume that the media and interest groups have the same effect on the diffusion of innovation 

across states. Thinking about states as “laboratories of democracy” sheds light on two 

noteworthy points about policymaking at this level of government.22
 First, policy adoption 

does not happen in isolation but occurs through interstate interaction. Second, each state has 

unique characteristics that affect whether states innovate and how quickly they do so in 

relation to the other states. The internal determinants model explains diffusion of innovation 

as a function of intrastate political, social, and economic characteristics such as political 

party competition (Ranney 1968), citizen's ideology  (Berry et al. 1998; Erikson, Wright, and 

McIver 1993), and state's financial resources (Berry 1994; Berry and Berry 1999; Walker 

1969). This approach helps to put theories found in the sex offender scholarship in a context 

that accounts for intrastate differences that ultimately affected legislative responsiveness to 

public policy preferences. 

4.3 Diffusion of Innovation of SORN Laws 

 

 The incremental learning policy model argues the diffusion of innovation of most 

policies follows a normal distribution. This model posits that policymakers take shortcuts by 

observing other state policies to solve social problems and adopting similar policies in their 
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 The “laboratories as democracy” metaphor comes from Supreme Court Justice Louis Brandeis in New State 

Ice Co. v. Liebmann, 285 U.S. 262 (1932). 
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own state (Berry and Berry 1999; Walker 1969). Initially, diffusion is slow with only a few 

states adopting the new policy. As time passes and more states learn about the innovation, 

adoption occurs more quickly until a tipping point of half of the states adopting the 

innovation. After this point, adoption continues but more slowly with fewer adopting states 

(Boushey 2010). This process forms a bell-shaped curve when plotted over time and the 

cumulative frequency of innovation adoption over time forms an S-shaped curve (Gray 1973; 

Walker 1969). For example, Gray (1973) finds that the adoption of education, welfare, and 

civil rights policies follows a normal distribution.  

As Boushey (2010) argues, the adoption of innovation of SORN did not follow the 

incremental learning model. Table 4-1 organizes each state according to its SORN law 

adoption date by region. As the Table indicates, the diffusion began slowly with only a few 

states adopting in the first three years. In 1990, Washington State was the first to adopt a law 

followed by Louisiana in 1992, and Idaho and Oregon in 1993, which is not unlike the early 

adopting phase for normally distributed policy adoptions. One key factor that distinguishes 

its diffusion pattern from the incremental learning model is the number states that adopted 

the law in a short time span. The overwhelming majority of states adopted community 

notification laws before Congress passed its version of Megan’s Law on May 17, 1996.23 In 

particular, between 1994 and 1996, 80 percent of the adopting states (40) passed SORN laws. 

Only seven of these states adopted their law after the federal law mandated that states 

implement SORN by the end of 1997 or risk losing federal funding (Terry and Ackerman 

2009). The remaining non-adopting states met the deadline by adopting a law before the end 

of 1997 with only one state, Virginia, passing their SORN law in 1998.  
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 Megan’s Law, U.S. Public Law H.R. 2137, 104
th

 Cong., 1
st
 Session. (1996). 
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[Insert Table 4-1 here] 

Another way to appreciate the departure of this policy’s diffusion process from that of 

other policies is by visually comparing Rogers’ (2005)  innovation adoption typology that 

follows a normal distribution (Figure 4-1) to the distribution of  SORN laws (Figure 4-2). 

Rogers divides incremental policy learning into five categories along a normally distributed 

bell curve – innovators, early adopters, early majority, late majority, and laggards. A 

comparison of the two graphs reveals a more rapid and less distinguishable diffusion pattern 

took place with SORN. It is easy to identify when the innovators and laggards adopted their 

laws; however, it is much more difficult to decipher when the early and late adoption periods 

begins and ends. What accounts for the considerable differences witnessed here? 

 [Insert Figure 4-1 and Figure 4-2 here]  

  The inclusion of the internal determinants model in the exploration of understanding 

the diffusion dynamic also helps to illuminate the importance of intrastate variations to 

states’ receptivity to innovation. Extant research in the diffusion literature has focused on the 

professionalism of state legislatures (Carter and LaPlant 1997; Mooney and Lee 1995; Squire 

1992), political competition (Glick and Hays 1997; Holbrook and Dunk 1993; Volden 2006; 

Walker 1969) while devoting limited attention to other intrastate characteristics. For 

example, Boushey (2010) mentions that researchers have often overlooked the influence of 

the ballot initiative process as a policymaking institution that accelerates diffusion by 

influencing legislative behavior (Cronin 1989; Gerber 2001). Still, scholars have yet to 

determine whether inter-branch policymaking institutions, such as judicial advisory opinions, 

affect diffusion of innovation patterns. The 11 states that either constitutionally or statutorily 
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allow state supreme courts to issue judicial advisory opinions influence the policymaking 

process by enabling legislatures to reduce the long-term operational and social costs that 

arise when courts overturn laws enacted by the legislature (Rogers and Vanberg 2002). 

However, unlike the acceleration of diffusion of innovation in initiative states, it is my 

contention that judicial advisory opinions decelerated this process by increasing short-term 

operational costs. 

 In the absence of statistical measures indicating an increase in sex crimes coupled 

with the salience of SORN laws and their atypical diffusion pattern presents an opportunity 

to explore alternative explanations such as the influence, if any, the initiative process and 

judicial advisory opinions as policymaking institutions had on the rate of diffusion of this 

policy. I use event history modeling to test hypotheses while controlling for a number of 

political, social, and institutional characteristics. The remainder of this chapter discusses the 

data, methods, and the key variables included in the model presented in Chapter 5.  

4.4 Data  

 

I combine secondary and original data to examine the factors that influence the rate of 

SORN law adoption. The majority of the state institutional and political variables come from 

the State Politics and Judiciary Data created by Stefanie A. Lindquist (2007) and made 

available through State Politics & Policy Quarterly (SPPQ). Most of the variables in the 

dataset span from 1960-2005 and is a compilation of measures based federal and state 

government data as well as commonly used variables found in the political science 

scholarship.
 
 

The theoretical relationship between crime rates and criminal justice policymaking 

encourages the inclusion of crime-related variables in the model. The U.S. Department of 



52 
 

Justice Federal Bureau of Investigations (FBI) collects monthly state and local-level crime 

statistics from law enforcement agencies through the Uniform Crime Reporting (UCR) 

Program annually. The UCR divides offenses into two parts. Part I data, which are publicly 

available on their website, include serious, more frequent crimes that victims report to the 

police such as murder, forcible rape, and aggravated assault as well as an aggregate crime 

data.24 Although forcible rape is the crime most similar to sex offending, further examination 

of how the FBI defines forcible rape suggests that relying on these data may not capture sex 

offending entirely. In December 2011, the FBI expanded its definition after several women’s 

organizations petitioned to have it include non-vaginal/penile rape and rape by a blood 

relative.25 Even so, incorporating these data for the period of interest in this study would 

under-represent the number of sex crimes involving male and child victims. Considering that 

interest groups and legislators framed SORN as child-protection policies, it is imperative to 

include measures that best represents the number of sex crimes involving both male and 

female children (Boushey 2010). I address the gender issue by using UCR Part II data 

acquired directly from the FBI for 1990 to 2000. Part II data are arrest rates for sex offenses 

including offenses against chastity, common decency, morals, and the like. It also includes 

incest, indecent exposure, and statutory rape along with attempts.26
  The FBI uses arrest rates 

instead of arrest counts to control for population size changes.  

There are several caveats to using UCR arrest data. First, since less than half of all 

victims of violent and property crimes report crime to law enforcement, these data do not 
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 FBI. 2012. “Welcome to A New Way to Access UCR Statistics” http://www.ucrdatatool.gov/index.cfm 

(March 28, 2012). 
25

 Terkel, Amanda. January 6, 2012. “Eric Holder Expands FBI’s Narrow, Outdated Definition of Rape. 

http://www.huffingtonpost.com/2012/01/06/eric-holder-fbi-rape_n_1189145.html (March 31, 2012). 
26

 The UCR Offense Definitions website describes forcible rape as, “The carnal knowledge of a female forcibly 

and against her will. Rapes by force and attempts or assaults to rape, regardless of the age of the victim, are 

included. Statutory offenses (no force used – victim under age of consent) are excluded.” 

http://www.ucrdatatool.gov/offenses.cfm (March 28, 2012). 

http://www.ucrdatatool.gov/index.cfm
http://www.huffingtonpost.com/2012/01/06/eric-holder-fbi-rape_n_1189145.html
http://www.ucrdatatool.gov/offenses.cfm
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accurately represent the total number of crimes committed. Second, arrest counts do not 

reflect the number of persons arrested in a year. Instead, these data count one arrest per 

person a year, which typically is not the case. Finally, the FBI requires law enforcement 

agencies to apply a hierarchy rule so that the agency only reports the most serious charge 

instead of reporting multiple charges.
27

 

 The parallel between the popularity of the sex offender laws and the Religious Right 

Movement’s “Decade of Evangelism” in the 1990s may suggest a crucial link between sex 

offender laws and the political influence of evangelical Christians (Morrison 2007). Although 

presidential nominee Republican Pat Robertson was unsuccessful in winning office in 1988, 

the Movement’s stance on gender roles and sexuality ignited political interest in legislating 

morality, which may also include SORN policies (Songer and Tabrizi 1999). To account for 

the potential influence of conservative Christians, I include religious measures from the 

Association of Statisticians of American Religious Bodies (ASARB) that distributes their 

county-level data through the Glenmary Research Center. Since 1952, ASARB have 

conducted five studies that report the statistics of religious bodies throughout the country-

1956, 1974, 1979, 1990, and 2000. They collect these data by inviting all identifiable 

religious bodies in the United States referenced in the Yearbook of American and Canadian 

Churches to complete a form so that they can provide state-county information about their 

congregations. The staff at the Research Center compares submitted forms to state and 

national U.S. Census totals. Approximately 133 religious bodies participated in the 1990 

study (Jones, Glenmary Research Center, and Association of Statisticians of American 

Religious Bodies 2002). 
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 Snyder, Howard N. September 2011. "Patterns & Trends: Arrest in the United States, 1980-2009." 

http://bjs.ojp.usdoj.gov/content/pub/pdf/aus8009.pdf (October 23, 2012). 

http://bjs.ojp.usdoj.gov/content/pub/pdf/aus8009.pdf


54 
 

 There are several methodological drawbacks associated with using religion data. 

First, since a universal definition for membership does not exist, each religious body 

formulates its own, which is likely to vary from group-to-group and quite possibly from 

congregation to congregation. The Association of Statisticians of American Religious Bodies 

(ASARB) describes “membership” as “all individuals with full membership status” and 

“total adherents” as “all members, including full members, their children, and the estimated 

number of other participants who are not considered members.” Groups also differ in the 

amount and accuracy of the information they keep about their congregants. Large Protestant 

denominations, for example, maintain national offices that collected data on individual 

congregations while smaller groups are less likely to maintain membership statistics. 

Furthermore, in a small number of instances, groups reported affiliations with multiple 

dominations (Jones, Glenmary Research Center, and Association of Statisticians of American 

Religious Bodies 2002).   

To account for Boushey's interest group influence argument, I use state-level interest 

group data obtained from David Lowery, who collected the data from comprehensive and 

methodological surveys. The dataset is a collection of over 50,000 interest groups that 

existed in 1990, 1997, 1998, 1999, and 2007 aggregated by state. He divides groups 

according to 25 issues including women, civil rights, agriculture, banking, education, and 

health among other categories.   

 One of the greatest obstacles in the data collection process involved locating the 

pertinent information about each of the initial SORN laws. Prior to Prescott and Roskoff 

(2008), most sex offender registration scholars did not distinguish between registration laws, 

which began as early as the 1930s, and the rapid diffusion of the community notification laws 
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that occurred in the 1990s (Matson 1999). Hence, it was necessary to evaluate each published 

statute number to ensure the gathering of the appropriate information. Starting with the 

statute numbers published in The Civic Research Institute’s Sex Offender Registration and 

Community Notification: A “Megan’s Law” Sourcebook, I searched state legislature websites 

for the name of the bill, its passage and effective dates, and the name of the sponsors (Terry 

and Furlong 2004). I compared these findings with the effective dates published by Prescott 

and Rockoff (2011).  

4.5 Methods  

 

Interest in assessing the speed of diffusion of innovation lends itself to event history 

analysis (EHA), which assumes that the conditional effect of the other covariates in the 

model on the hazard rate changes at a constant rate with time. The model for this study is a 

discrete-time process with legislation pass dates as the unit of analysis (Box-Steffensmeier 

and Jones 2004).  

4.6 Dependent Variable 

 

The dependent variable in model is the duration, or time elapsed, in months, before 

legislation passed (failure), or the period when the observation ended without a particular 

event occurring (censored). To avoid any influence of federal intervention, censoring begins 

May 1996 when Congress passed Megan’s Law. There are thirteen states that adopted laws 

after the 1996 legislative session that I treat as “right censored” meaning that they remain as 

unobserved observations” (Box-Steffensmeier and Jones 2004).28 Hence, the results 

presented in the next chapter reflect the duration for the 37 failures that occurred before 
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 See Table 4.1, “Time of States SORN Laws by Region” for order and dates that states passed law. 
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Congress passed federal law. Hazard ratios greater than 1 signify an increase in the hazard 

rate (acceleration) and ratios less than 1 indicates a decrease in the hazard rate (deceleration). 

4.7 Ballot Initiative  

 

Direct democracy, specifically, ballot initiatives enable citizens to set the policy 

agenda. Individuals and oftentimes groups, in initiative states, can bring issues to the 

attention of legislators by putting issues on the ballot (Cobb and Ross 1997). They also use 

the initiative process to challenge legislative policy ex post thereby increasing the likelihood 

of future initiative proposals (Gerber 1996). The ballot initiative process affords citizens the 

authority to constrain legislative behavior by enabling them to circumvent the legislature to 

enact their own policies. As a result, proponents of the process argue that legislators in these 

states preemptively respond to voter's preferences by enacting legislation before citizens 

initiate their own policies. Gerber (1996, 1999)  finds that the threat of the initiative can 

affect legislative behavior even when initiatives are not actually proposed. In this sense, it is 

less important whether states passed laws by initiative, but simply that they have the 

constitutional or statutory authority to do so.  

Its effect on legislative behavior also depends on state features that encourage or 

constrain initiative behavior, and the public’s awareness and interest in a particular policy 

issue. First, the effect of initiatives on legislators varies across states. Since the 1970s 

initiative activity has fluctuated significantly in the 24 states that permit them. Researchers 

suggest that the difficult qualifying procedures citizens must abide to propose ballot 

measures contributes to  the infrequency of initiatives in states like Utah, Wyoming, Illinois, 

and Mississippi. As Matsusaka and McCarty (2001) find, higher signature requirements and 

requirements for geographic dispersion negatively affect the number of initiatives in a state. 



57 
 

Gerber explains that, in these states, the high cost of meeting the requirements to propose 

ballot measures reduce their threat on legislators to conform to public opinion. 

Conversely, citizens in California, Oregon, Washington, Colorado, and Arizona are 

the most frequent users of the initiative process. Citizens in these states have adopted almost 

half of all statewide initiatives over the past century (Miller 2009). These states are 

institutionally distinct from other initiative states in several ways. First, with the exception of 

citizens in Washington who may not initiate constitutional amendments, citizens of the other 

states have constitutional provisions that allow the initiative process to operate freely. 

Researchers also find that the party organizations and interest group networks are more 

politically weak in these states than the other initiative states. Moreover, they have a greater 

number of interest groups, politicians, and initiative entrepreneurs who repeatedly get their 

proposals on the ballot successfully (Price 1975). The low cost associated with meeting 

requirements and the increased number of interest group activity in these states bolsters the 

threat of the initiative thereby enhancing its effect on legislative responsiveness. 

While scholars have found evidence of the indirect effect of the initiative process in 

other policy areas, many question their operationalization of responsiveness. One common 

critique mentioned in the literature is how several studies measure the presence of initiatives. 

The measuring the presence (or absence) of the initiative process in a state as a binary 

variable implies a substantive interpretation that  all direct democracy processes are alike 

(Burden 2005; Camobreco 1998; Gerber 1996; Hagen, Edward L. Lascher, and Camobreco 

2001; Lascher, Hagen, and Rochlin 1996). As Burden (2005) and Bowler and Donovan 

(2004) note, studies that have found evidence of its effect on legislative behavior have 

missed the importance of accounting for the institutional differences, which are likely to 
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affect the feasibility of proposing initiative measures and the credibility of its threat to the 

legislature.  

4.7.1 Criminal Justice Policies Enacted by Initiative 

 

  Between 1990 and 2010, citizens in initiative states considered approximately 797 

statewide initiatives on a range of issues involving political and government reform, health, 

welfare, morals, economic regulation, the environment, taxes, education, and criminal 

procedure and punishment (Matsusaka 2011). In general, the largest percentage of initiatives 

involve political or government reforms such as expanding voting rights, mandating direct 

primaries, requiring open meetings and disclosure of public records, regulating lobbyists, and 

limiting campaign contributions (Miller 2009). Still, states such as California, Washington, 

and Arizona are the most active in proposing anticrime laws by initiatives. The first state to 

adopt the “three strikes” sentencing guidelines for recidivist offenders passed the law by 

initiative. Three strikes policies mandate repeat offenders to serve mandatory life sentences 

after their third felony offense. In 1993, Washington residents proposed the nation’s first 

three strikes sentencing guidelines for recidivist offenders. The kidnapping, rape, and murder 

of 12-year-old Polly Klaas by a repeat violent offender followed by the legislatures 

reluctance to pass the law motivated citizens to propose and ultimately enact three strikes 

sentencing guidelines in California in 1994 by a 72-percent vote  (Miller 2009). Legislatures 

in 23 states passed three strikes sentencing guidelines within two years of Washington’s 

enactment of the law (Nicholson-Crotty 2009).  

Table 4-2 lists all of the crime-related proposed initiatives over the last 22 years. 

Since 1990, 18 states proposed legislation by ballot initiatives to increase funding to criminal 

justice agencies, lengthen prison sentences for various crimes, stiffen penalties for the 
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maltreatment of animals, expand victims’ rights, and enhance prosecutor’s discretionary 

powers.29
 Of the 68 initiatives proposed, citizens approved crime-related initiatives 57 

percent of the time. The largest number of initiatives involves the decriminalization of 

marijuana. The reemergence of marijuana use as a salient public policy issue in the 1990s 

created an influx of initiatives that propose legalizing the substance for medicinal purposes. 

Twenty of the initiatives proposed relate to either usage or possession of marijuana. Still, 

citizens rely on the initiative process to enact other crime laws. In general, voters exhibited 

the least amount of support for measures that seek to improve criminal defendants’ rights, 

relaxing mandatory sentencing, and law enforcement funding. Measures that include 

provisions to increase monitoring or places residency restrictions on sex offenders, but do not 

specifically focus on sex offending, also did not fare well electorally. Even so, citizens 

supported both sex offender specific initiatives proposed in California30 and Oregon31
 in 2006 

and 2010 respectively. Overall, the information presented in the Table demonstrates the 

frequency, popularity, and the success of crime related ballot initiatives. As I state earlier in 

the chapter, it is less crucial to the broader framework of this study that states passed their 

sex offender laws by initiative. What is most relevant to this text is the institutional role that 

the initiative process plays in permitting citizens to participate in policymaking process and 

its ability to constrain legislative behavior. 

[Insert Table 4-2 here] 
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 Based the total number of criminal justice initiatives proposed between 1990 and 2012 in any state. Found at 

National Conference of State Legislatures. “State Ballot Measures Database” http://www.ncsl.org/legislatures-

elections/elections/ballot-measures-database.aspx (April 13, 2012).  
30

 Proposition 83 enhances the law enforcement’s authority to monitor and limit the whereabouts of registered 

sex offenders. The measure received 70.5 percent of votes.  
31

 In 2010, Measure 73, which sets a mandatory minimum sentences for certain repeat sex offenders and certain 

repeat intoxicated drivers, appeared on the Oregon general election ballot. Approximately 56.9 percent voters 

supported the initiative. 

http://www.ncsl.org/legislatures-elections/elections/ballot-measures-database.aspx
http://www.ncsl.org/legislatures-elections/elections/ballot-measures-database.aspx
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4.8 Advisory Opinions 

 

A state supreme court’s authority to issue advisory opinions has an alternative effect 

on legislative behavior. Where I argue that the ballot initiative process promotes reactionary 

policymaking, advisory opinions encourage proactive policymaking by allowing requesting 

authorities to seek counsel on laws from state supreme courts before adoption. Despite the 

fact that the opinions are nonbinding, proponents argue that they provide insight into the 

courts’ perception of the issue before the law works its way to the court through litigation. As 

Rogers and Vanberg (2002) point out, advisory opinions are simply assessments of the 

constitutionality of a proposed law, and not guarantees of a court's stance on an issue in the 

future. Nevertheless, requesting authorities still perceive them as a means to authenticate 

policies proposed by the legislature. Thus, the court's approval (or lack thereof) of a proposed 

policy has an effect on setting a state’s policy agenda as well as legislative behavior.   

The institutional design of the advisory opinions ensures that the policies justices 

review are those that have priority on legislative agendas. Similar to court's exercise of 

judicial review, the discretionary powers of state supreme courts in most opinion issuing 

states compel requesting authorities to follow certain guidelines before submitting their 

requests to the court. A key objective of advisory opinions is that they should involve some 

question of constitutional duty on the part of the requesting body. Particularly, requesting 

authorities must pose questions that contain an actual legal issue of law and fact. The public 

rights rule also ensures that justices only issue advisory opinions for public problems. In 

many advisory issuing states, justices have the discretion to accept only requests that embody 

questions that affect the public. This rule comes from the publici juris doctrine which 

stipulates that advisory opinion questions must not only be public in nature (i.e. not affected 
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private interests) but important to the public as opposed to those that involve private rights. 

Furthermore, justices have the institutional authority to discern whether a question is ripe or 

moot. Maine’s ripeness doctrine, for example, stipulates that its supreme court can reject 

requests that are “too tentative, hypothetical and abstract” (Persky 2005). The narrowness of 

the guidelines for posing questions to courts and the rareness of their willingness to issue 

advisory opinions heightens their significance to legislators who desire to achieve their 

policy goals. Thus, legislators place advisory proposals reviewed by courts higher on the 

agenda than policies with uncertain constitutional validation (Bledsoe 1992).  

The public’s positive opinion of courts also helps advisory opinion policies to ascend 

on the agenda compared to other proposed policies. The public’s enduring confidence in the 

courts, as an institution, compared to the other branches of government bolsters the 

importance of their contributions to the policymaking process (Hibbing and Theiss-Morse 

1995; Nicholson and Howard 2003). As a result, the opinions instill confidence in both the 

requesting authority and the public a degree of predictability on judges’ perception on the 

issue in subsequent litigation (Persky 2005).  

In addition to their ability to influence legislative agendas, judicial advisory opinions 

have both a positive and negative effect on legislative behavior. The opinions advantages 

legislatures by providing a means for reducing social and administrative costs. “The 

legislature that bears uncertainty as to the constitutionality of its enactments may delay or 

weaken them so as to avoid the political embarrassment or financial costs of a determination 

of unconstitutionality” (Persky 2005, 7). The opinions provide inaccessible information about 

law and, more importantly, the court’s perception of the legal issues surrounding, which 

substantially enhances their knowledge as policy experts (Krehbiel 1998; Rogers 2001). The 
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political implications of a court overturning a law do not occur overnight, but still has the 

potential to enhance or compromise a policymakers’ political standing. It can take years after 

the enactment of a before its first challenge and even longer before the court of last resort 

renders an opinion about the law. The longer constitutionally defective legislation remains 

active the more transaction, litigation, and administration costs increase.  

Maine’s Supreme Court review of the politically contentious issue of allowing 

Harrah’s Casino build on tribal land in 2004 is an example of the many costs that exist in the 

absence of judicial advisory opinions. The battle waged between the legislature and Rhode 

Island Governor Donald L. Cartcieri on the issue led to his request for an advisory opinion 

from the state court before the legislature posed the question on the November ballot, which 

the Governor opposed vehemently. The secretary of state’s immutable August 19
th

 deadline 

to finalize the composition of the November ballot elevated the importance of the court's 

opinion because the governor believed even a nonbinding one would propel a trial court to 

issue injunctive relieve based on the reasoning formulated by justices (Persky 2005). As 

Persky points out, The Advisory Opinion to the Governor (Casino)32 resolved an extra-

political, time-sensitive public issue that would have incurred significant economic costs if 

litigated. In fact, Mayerowitz (2004) predicted that if the legislature moved forward with the 

ballot measure, both sides of the argument would have spent between $5 and $6 million in 

advertising and lobbying before the election, costing the private litigants in the short run, but 

having long-term social costs. 

From a diffusion perspective, however, the opinion request process has a negative 

effect on states adoption behavior. The speed of diffusion is a prominent feature that 
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distinguishes policies that follow the learning theory model (May 1992) and those that align 

with punctuated equilibrium theory (Baumgartner and Jones 1993). As I argue earlier in this 

chapter, state institutions play a key role in the rate innovations diffusion across states. 

Advisory opinions may reduce constitutional errors, but I contend that they slow the 

policymaking process by forcing the requesting authorities to wait to enact policies until after 

they have the court issue its advisory opinion. Since the request process can take courts 

anywhere from a few days to nine months or later to respond to an advisory request, courts 

that have the authority to issue them constrain legislative behavior by potentially extending 

the adoption process, which ultimately delays the diffusion of innovation (Rogers and 

Vanberg 2002). 

4.8.1 Advisory Opinions Involving Criminal Law and Procedure 

 

 In general, the 11 advisory opinion state supreme courts do not receive requests often. 

Between 1990 and 2004, states average about 3 requests per year with Massachusetts’ court 

of last resort received the highest number of requests over 14 years (102), and Delaware and 

South Dakota courts of last resort received the fewest requests (8, respectively).33 Despite 

their request infrequency, justices often leave many of the questions unanswered. As Figure 

4-3 demonstrates, states courts responded to advisory requests almost 65 percent of the time. 

Still, the level of responsiveness of the courts varies across states. For example, Florida 

justices accepted every request for advisory opinions while the Michigan justices did not 

accept any requests during this period. It is also necessary to note that requests often contain 

more than one question. Figure 4.4 shows the average number of questions per request. The 
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 Although the North Carolina Supreme Court has yet to reject the practice, since 1985 the court discontinued 

its common law advisory system. Hence, I include North Carolina in the number of the state that can issue 

advisory opinions but exclude it from all subsequent figures (Persky 2005).   
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average number of questions per request is 2.5. Overall, this would suggest that requesting 

authorities strategically choose their opportunities to seek the court’s counsel and courts, in 

turn, use the opinions with restraint. 

[Insert Figure 4-3 and 4-4 here] 

The frequency of questions on certain issues depends largely on the salience of the 

issue among the electorate. Requesting authorizes rely most heavily on anticipatory 

adjudication for issues that garner the least amount of attention and lack an aggrieved litigant 

constituency. In general, the questions involve five primary subject areas – revenue and 

expenditure, intragovernmental disputes, individual rights, remedial legislation, and criminal 

law and procedure. The little attention tax, revenue, and public expenditure questions receive 

from the public makes them the most useful for anticipatory adjudication. Requesting 

authorities also submit requests to the court to resolve intergovernmental conflicts between 

the other two branches, agencies with state government, or between local and state 

governments. Similarly, these issues typically do not receive a significant amount of media 

attention (Persky 2005).  

As the likelihood for future litigation on a policy increases, the court is often less 

reluctant to issue opinions. For most advisory granting states, “the duller the subject matter, 

the better the advisory opinion.” Simply put, less public engagement on an issue means fewer 

opportunities to use advisory opinions as a litigious device (Persky 2005). Consequently, 

state supreme courts are less inclined to issue opinions in matters of criminal law and 

individual rights. In fact, of the three opinions involving criminal law that Massachusetts 

justices rendered opinions in the last 14 years, one involved the notification provisions of 
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proposed Senate Bill No. 2276 entitled “An Act relative to sex offender registration, 

community notification and information access.”34 The Senate wanted to know whether the 

legislation violated the United States Constitution or state constitution. In particular, they 

asked the court of last resort whether the bill violates the following: 

 Due Process 

o Fifth and Fourteenth Amendment of the U.S. Constitution  

o Article I of Massachusetts Constitution  

 Equal Protections 

o Fourteen Amendment of U.S. Constitution  

o Article I of Massachusetts Constitution 

 Cruel and Unusual Punishment 

o Eighth Amendment of U.S. Constitution 

 Double Jeopardy  

o Fifth Amendment of the U.S. Constitution   

    

Before rendering their decision, the Massachusetts Supreme Court invited briefs from the 

Governor, Attorney General, District Attorneys as well as the Massachusetts Association of 

Chiefs of Police, and the American Civil Liberties Union Foundation of Massachusetts. On 

July 18, 1996, the court decided that the proposed legislation was constitutional on several 

grounds. The Senate Bill No. 2276  sought to regulate instead of punish (ex post facto and 

cruel and unusual punishment), met the constitutional requirements of a civil, remedial 

standard (due process and double jeopardy), was not over-inclusive (equal protection), and 

because the state's regulatory interest outweighed the privacy rights of known, convicted sex 

offenders (privacy). The court’s position on this bill resulted in the Massachusetts legislature 

enacting the Sex Offender Registration, Community Notification Act on August 5, 1996. 

4.9 Operationalization of Key Independent Variables 

 

                                                           
34

 423 Mass. 1201 (Mass. 1996). 
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 Since the majority of the internal determinants scholarship focuses on states’ political, 

economic, and social characteristics to explain policy adoption, the key independent 

variables in the model aligns with this framework by including state institutional features that 

influence adoption behavior. This model is particularly interested in the initiative process and 

judiciary advisory opinions as institutions that accelerated the diffusion of SORN laws across 

states. Table 4-3 includes descriptions of all of the variables as well as their sources.   

[Insert Table 4-3 here] 

The first two independent variables measure the difficulty associated with filing 

initiatives and the extent to which states’ initiative rules insulate legislators from the 

initiative effects. I employ Bowler and Donovan’s (2004) indices to account for the 

institutional differences across initiative states. The first of the two is a qualification 

difficulty index, which is the sum of the number of formal provisions that increase the 

difficulty of qualifying a measure for the ballot, giving special weight to a state’s petition 

signature requirements. The index spans from 1 (least difficult) to 6 (most difficult). The 

second index measures legislative insulation. This index is the sum of the number of 

provisions that constrain how the legislature can change a voter- approved initiative, ranging 

from 1, which indicates that the legislature can do little to affect voter-approved initiatives, to 

10, which means that the legislature has broad discretion in altering initiatives (350). I code 

non-initiative states for both indices as zero. This method, compared to a single binary 

variable indicating the presence or absence of initiatives, recognize the importance of 

accounting for the institutional differences, which are likely to affect the feasibility of 

proposing initiative measures and the credibility of its threat to the legislature (Bowler and 

Donovan 2004; Burden 2005). However, measuring the presence (or absence) of the 
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initiative process in a state as a binary variable implies a substantive interpretation that  all 

direct democracy processes are alike (Burden 2005; Camobreco 1998; Gerber 1996; Hagen, 

Edward L. Lascher, and Camobreco 2001; Lascher, Hagen, and Rochlin 1996).  

A debate also exists in the direct democracy scholarship regarding the influence of 

public opinion on representative policymaking. In particular, the issue involves the question 

of whether policies enacted by initiative represent the public’s policy preferences better than 

legislative-approved policy (Arceneaux 2002; Lascher, Hagen, and Rochlin 1996; Matsusaka 

2001; Smith and Tolbert 2007; Smith 2001). When national survey data are available, 

scholars can pool national samples with ideology scores to measure public opinion (Pacheco 

2011). Norrander (2001), and Lax and Phillips (2009) argue that national level surveys 

disaggregated to the states offer a more valid measure of attitudes on specific policies than 

exit polls. Norrander uses the 1988-1990-1992 Senate National Election Studies (SNES) to 

measure public opinion. To evaluate abortion policy, Arceneaux (2002) and Patton (2007) 

constructed a similar measure with the General Social Survey (GSS) pooled from 1974-98 

and disaggregated to 40 states by Brace, Butler, Arceneaux and Johnson (2002). In the 

absence of state-level public opinion data on sex offending,  I employ Erikson, Wright, and 

McIver’s (1993) ideology conservative measure as a proxy for public opinion.
35

 The authors 

construct this measure by combining 118 CBS/New York Times random-digit dialing surveys 

that ask respondents about their ideological identification. They also weight the aggregated 

percentages according to CBS/New York Times weights to provide accurate demographic 

representation. These data span from 1974 to 2004. I couple this variable with the initiative 

                                                           
35

 The operationalization of this measure compared to other commonly used ideological measures such as 

Berry, Ringquist, Fording, and Hanson (1998) citizen ideology scores enables me to concentrate on the 

theoretical importance of conservatism to the rate of adoption as opposed to scalar measures that capture 

liberalism/conservatism on a continuum.  
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variables in two of the models to create two interaction terms that assesses whether the 

initiative process conditioned the effect of public opinion on policy adoption. Given Bowler 

and Donovan’s (2004) coding, I expect greater difficult in qualifying ballot initiatives to 

lessen the significance of public opinion by causing legislators to adopt SORN laws later 

(hazard ratio<1). Similarly, legislators who have the greatest amount of control over altering 

voter-approved initiatives were slow to follow public opinion by adopting SORN laws 

(hazard ratio<1). 

 The second institutional variable of interest accounts for whether state actors have 

either statutory or constitutional authority to request state supreme courts for advisory 

opinions before the legislature passes a law. For the purposes of this study, it is less 

important whether state courts honor such requests since I am only interested the branches of 

government/elected officials that have the authority to request them. This dichotomous 

variable assigns a value of 1 to states that permit either legislative chamber, governor, 

executive council, and/or the attorney general to request advisory opinions. Conversely, I 

code states that do not grant statutory or constitutional authority to governments/elected 

officials to request opinions as zero. I theorize that states that are able to determine the 

constitutionality of a law before it passes through judicial opinions were slow to SORN 

(hazard ratio<1). 

4.10 Control Variables 

 

An advantage of employing an event history analysis (EHA) to assess policy adoption 

compared to cross-sectional modeling is the fact that it is capable of testing multiple adoption 

models (Berry and Berry 1990: 398). According to Berry and Berry (1990), it is necessary to 

recognize that regional diffusion is a possible explanation for innovation. As such, 
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researchers should observe more than one model. The regional diffusion model suggests that 

policies diffuse through regions, with each state in a region becoming more likely to adopt 

the policy as nearby and regional states pass a law in a particular public policy area (Berry 

1994; Berry and Berry 1990, 1992; Berry and Berry 1999; Glick and Hays 1991; Mooney 

2001; Mooney and Lee 1995; Savage 1978; Walker 1969). Proponents of this model would 

argue that the diffusion of SORN laws is a function of geographical social learning or 

interstate competition (Berry 1994; Mooney 2001, 104-105). I control for regional effects in 

the model by calculating the proportion of neighboring states that adopted the policy one year 

before the central state.   

The salience of sex offending among voters is a crucial determinant of state elected 

officials’ responsiveness to the public on this issue. Similar to the methods of Erikson, 

Wright, and McIver (1993), Haider-Markel and Meier (1996), Meier (1994), and Nicholson-

Crotty (2009) to assess policy salience and Epstein and Segal (2000), Vining and Wilhelm’s 

(2011) method to evaluate court case salience, I construct a dichotomous salience measure 

according to whether  the New York Times published any articles a year before and after 

legislation passed in each state. I code states that have at least one article as 1 and zero for all 

others. The term search for “sex offender” and state name in the New York Times database 

produced 92 articles that I disaggregate by state. Specifically, sex offending-related stories in 

Arkansas, California, Connecticut, Louisiana, New Jersey, New York, Virginia, and 

Washington received national attention leading to and following the adoption of their 

registration and community notification laws. Figure 4.5 demonstrates the effect the death of 

Megan Kanka and various aspects of her namesake law in New Jersey had on national news, 

comprising over half (51 percent) of the articles found.      
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[Insert Figure 4-5 here] 

Extant morality policy research includes religious affiliation as a proxy for public 

opinion (Arceneaux 2002; Haider-Markel and Meier 1996; Sharp 2002). The reliability of 

membership counts and percentages signify the need to incorporate a more static religious 

measure such as the number of denominations of a particularly group within a state. Hence, 

the total number of a state's fundamentalist Protestant controls for religious affiliation.36  

The lack of political party conflict in valance issues may reduce the amount of 

partisan politics in the policymaking process yet it may also heighten the significance of 

electoral vulnerability to adoption patterns. According to the legislative histories for SORN 

bills, legislators primarily introduced the legislation as either as bipartisan measures or 

committee bills.
37

 This would suggest that instead of degree and direction of partisan control 

shaping diffusion, unified party control may have hastened adoption. To control for this 

behavior, I collapse the Ranney index, which measures party competition, into a 

dichotomous variable. (Ranney 1968). More specifically, it is an average of Democratic 

Party dominance in each state based on the following four dimensions:  

(1) Lower chamber seat proportion of the Democratic Party 

in the legislature  

(2) Upper chamber set proportion of the Democratic Party in 

the legislature 

(3) The proportion of the Democratic gubernatorial vote; 

and  

(4) The proportion of terms in office the Democratic Party 

controls in both chambers of the legislature and 

governor.  

                                                           
36

 In their 1996 study, Haider-Markel and Meier classify the following denominations as Protestant 

Fundamentalists: Churches of God, Latter Day Saints, Churches of Christ, Church of the Nazarene, Mennonites, 

Conservative Baptist Association, Missouri synod Lutherans, Pentecostal Free Will Baptist, Pentecostal 

holiness, the Salvation army, Seventh-Day Adventists, Southern Baptists, and Wisconsin Synod Lutherans.  
37

 In Washington, the Governor Booth Gardner appointed a task force to propose the Community Protection 

Act. Judiciary Committees in Iowa and Connecticut proposed the SORN bills in those states while the Judiciary 

and Rules Committee sponsored SORN in Idaho. South Carolina’s House Ways and Means sponsored their 

SORN bill.  
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I define unified party control as median score values (0.5000) and code them as 1. 

Alternatively, I code scores that lean toward Republican or Democratic control as zero 

(Aistrup 2004; King 1989). 

 Still, extant research in the diffusion literature posits that state officials’ 

responsiveness to public opinion depends significantly on election timing and electoral 

security (Berry and Berry 1999; Walker 1969). As Kingdon (1984) points out,  public 

attentiveness to rare events and elections open “policy windows” that facilitate opportunities 

for innovation. It follows that the proximity of the next election and electoral competition 

increases legislators’ vulnerability and ultimately their interest in adopting salient policies 

like SORN laws. Hence, timing of the election, specifically whether states adopted SORN 

during an election year as well as legislator's electoral competition accelerated the rate of 

diffusion. The measure for election year is a dichotomous variable that assigns each state 1 if 

it is an election year and zero if it is not. To control for electoral competition, I borrow 

Holbrook and Van Dunk’s (1993) index to control for legislative district-level competition. 

This measure is an index that accounts for the following factors: 

 Percentage of the popular vote won by the winning candidate 

 The winning candidate’s margin of victory 

 Whether or not the seat is “safe” (percent of 55 percent or more 

means safe) 

 Whether the incumbent faced competition or not (956) 

 

Scores span from 0 to 100 with higher scores representing greater competition. 

 

Constitutional challenges against SORN laws often involve rights to privacy claims, 

which are rights protected by the Fourteenth Amendment of the U.S. Constitution, but are 

generally more expansive in state constitutions although there are a number of states whose 

constitutions do not include these rights. Table 4-4 organizes the states according to its 
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privacy rights provisions. Only a handful of states enhanced their privacy rights by 

constitutional amendment (8). Nineteen states established citizens’ privacy rights in certain 

areas by enacted a new statute. As a frequent question asked in SORN appellate cases, the 

variation in privacy rights across states is likely to have an effect on the adoption rate of this 

law. Consequently, the model controls for this effect by including a dichotomous variable 

assigning a value of 1 for states that either already have privacy protections in their 

constitution or enacted them by statute and zero for all others (Maddex 1998).  

[Insert Table 4-4 here] 

To control for interest group influence, I create three variables that measure the total 

number of specific issue group types aggregated by state and year. In the absence of child 

advocacy in Lowery's typology, I focus on the organizations that are most likely to include 

child protection and advocacy groups - civil rights, women, and religion. The variables 

include state and local branches of civil rights groups such as the National Association for 

the Advancement of Colored People (NAACP) and American Civil Liberties Union (ACLU), 

religious organizations such as the Evangelicals for Responsible Government, and women's 

groups such as Planned Parenthood.   

As I discuss in the previous chapter, crime rates do not help to explain to the rapid 

acceleration of the SORN laws. In general, crime decreased in the U.S. during the 1990s. 

Figure 3-1, which is the national arrest rate of crimes per 100,000 from 1990-2000, shows 

that of the categories represented in the graph, the arrest rate for sex offenses is the lowest. A 

closer look at the rate of sex offenses by itself in Figure 3-2 presents is a clearer depiction of 

the decline during the period of interest. The lack of empirical evidence available supporting 

conventional wisdom calls for a variable in the model that controls for the crime rate. I rely 
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on the FBI Uniform Crime Report data to account for both the total number of sex offenses 

and forcible rape arrests in each state. 

4.11 Summary  

 

In following the agenda-setting literature within the larger diffusion of innovation 

theory, I make the claim in this chapter that state institutions played an integral role in the 

diffusion of sex offender registration and community notification laws. I posit that the 

initiative process accelerated the process by allowing citizens to propose their own laws. 

Although it was much later in the evolution of these laws that citizens put a community 

notification law on the ballot, I argue in this chapter that the presence of the process in a state 

acts as a continual threat to legislators on issues that are highly salient to the public. Judicial 

advisory opinions also shape the policymaking process by allowing requesting authorities to 

receive state supreme court expertise before adoption takes place. However, the requesting 

process has alternative effect on the speed of diffusion. Specifically, I contend that the 

opinions decelerate the diffusion of innovation. Massachusetts Supreme Court Opinion to the 

Senate regarding the constitutionality of its proposed community notification law shed light 

on the constitutional issues this law raised as well how the court adjudicated on this issue. 

With the date of passage as the dependent variable, I employ an even history model that 

includes the two key independent variables and several control variables. I discuss the results 

of the model in the next chapter.  
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Figure 4-1: Rogers’ Diffusion of Innovation Model 

 

 

Figure 4-2: Number of Adoption States per Year 1990-1998 
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Figure 4-3: Number of Questions Addressed in Advisory Responses 1990-2004 

 

Figure 4-4: Average Number of Questions per Request 1990-2004 
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Figure 4-5: Percentage of Published New York Times Articles One Year Before and 

One Year after Legislation Passed 
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Table 4-1: Time of States SORN Laws by Region 

Pass Date 

         

Month Day Year 

New 

England 

Middle 

Atlantic 

East North 

Central 

West 

North 

Central 

South 

Atlantic 

East South 

Central 

West South 

Central Mountain  Pacific 

2 28 1990 

        

Washington 

6 18 1992 

      

Louisiana 

  3 25 1993 

       

Idaho 

 9 10 1993 

        

Oregon 

3 2 1994 

  

Indiana 

      

3 15 1994 

   

North 

Dakota 

     

3 15 1994 

   

South 

Dakota 

     3 22 1994 

       

Wyoming 

 3 25 1994 

     

Mississippi 

   4 11 1994 

     

Kentucky 

   4 14 1994 

   

Kansas 

     5 10 1994 

     

Tennessee 

   5 13 1994 

        

Alaska 

5 31 1994 

       

Colorado 

 6 27 1994 

 

Delaware 

       

6 29 1994 

    

South 

Carolina 

    7 13 1994 

  

Michigan 

      10 31 1994 

 

New Jersey 

       3 21 1995 

  

Illinois 

      4 5 1995 

       

New Mexico 

 4 12 1995 

       

Arizona 
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Month Day Year New England 

Middle 

Atlantic 

East North 

Central 

West North 

Central 

South 

Atlantic 

East South 

Central 

West South 

Central Mountain  Pacific 

4 13 1995 

       

Montana 

 4 25 1995 

  

Oklahoma 

      5 3 1995 

   

Iowa 

     5 9 1995 

    

Maryland 

    6 16 1995 

       

Nevada 

 7 25 1995 

 

New York 

       

7 29 1995 

    

North 

Carolina 

    9 1 1995 

      

Texas 

  10 24 1995 

 

Pennsylvania 

       

3 9 1996 

    

West 

Virginia 

    3 15 1996 

       

Utah 

 3 29 1996 

   

Minnesota 

     4 1 1996 

   

Nebraska 

     4 11 1996 Maine 

        4 24 1996 

    

Georgia 

    4 25 1996 Vermont 

        5 29 1996           Alabama       

5 31 1996         Florida         

6 3 1996 

New 

Hampshire                 

6 24 1996     Wisconsin             

7 17 1996     Ohio             

7 24 1996 Rhode Island                 

8 5 1996 Massachusetts                 

4 2 1997             Arkansas     

4 29 1997                 Hawaii 

6 26 1997   Connecticut               

7 1 1997       Missouri           

10 8 1997                 California 

4 22 1998         Virginia         

  

*The shaded area represents state laws passed after Congress passed Megan's Law May 17, 1996. 
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Table 4-2: Crime Related Ballot Measures 1990-2012 

State Number Name/Summary Election 

Election 

Year Type Status  

% Yes 

votes 

South Dakota Constitutional Amendment A Relating to a criminal defendant's rights General 2002 Initiative Fail 23 

Oregon Measure 94 

Repeals Mandatory Minimum Sentences 

For Certain Felonies, Requires 

Resentencing General 2000 Initiative Fail 26.5 

California Proposition 129 

Drug Enforcement, Prevention, Treatment, 

Prisons Initiative Constitutional 

Amendment and Statute General 1990 Initiative Fail  27.6 

California Proposition 6 Police and Law Enforcement Funding General 2008 Initiative Fail 30.9 

Oklahoma State Questions 672 Casino Gaming Special 1998 Initiative Fail 31.2 

Ohio Issue 1 

Treatment in Lieu of Incarceration for 

Drug offenders General 2002 Initiative Fail 32.9 

South Dakota Initiated Measure 13 Medical Use of Marijuana General 2010 Initiative Fail 36.7 

California Proposition 133 Drug Enforcement and Prevention  General 1990 Initiative Fail 37.9 

Arkansas Proposed Initiated Act 1 The Arkansas Animal Cruelty Act General 2002 Initiative Fail 38 

Colorado Proposition 102 

Criteria for Release to Pretrial Services 

Programs General 2010 Initiative Fail 38 

South Dakota Initiated Measure 1 

Allows Certain Activities with Industrial 

Hemp General 2002 Initiative Fail 38 

North Dakota Initiated Measure 6 

Creates a new section of the North Dakota 

Century Code Prohibiting Stopping and/or 

Random Searching of Vehicles and 

Occupants  General 1992 Initiative Fail 38.3 

Nevada Question 9 Use and Possession of Marijuana General 2002 Initiative Fail 39.1 
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State Number Name/Summary Election Election Year Type Status  

% Yes 

votes 

Oregon Measure 62 

Amends Constitution: Allocates 15% of 

Lottery Proceeds to Public Safety Fund 

for Crime Prevention, Investigation, 

Prosecution General 2008 Initiative Fail 39.4 

Washington Initiative 685 Drug Medicalization   General 1997 Initiative Fail 39.6 

Alaska Ballot Measure No. 5 

Allowing Uses of Hemp, Including 

Marijuana General 2000 Initiative Fail 40 

California Proposition 5 

Nonviolent Drug Offenses Sentencing, 

Parole and Rehabilitation General 2008 Initiative Fail 40.5 

Arizona Proposition 202 

Prohibiting Employers from 

Intentionally or Knowingly Employing 

an Unauthorized Alien  General 2008 Initiative Fail 40.8 

Colorado Amendment 44 Marijuana Law Amendments  General 2006 Initiative Fail 41.1 

Arizona Proposition 203 

Drug Medicalization, Prevention, and 

Control Act of 2002 General 2002 Initiative Fail 42.7 

North Dakota Initiated Statutory Measure 2 

Fee Killing of Certain Captive Game 

Animals Prohibited-Penalty-Exception General 2010 Initiative Fail 43.4 

Nevada Ballot Question 7 Regulation of Marijuana General 2006 Initiative Fail 44.1 

Alaska Ballot Measure 2 Initiative to Legalize Marijuana General 2004 Initiative Fail 44.3 

California Proposition 19 

Changes California Law to Legalize 

Marijuana and Allow it to be Regulated 

and Taxed General 2010 Initiative Fail 46.5 

Maine Question 2 

An Act Prohibiting Certain Bear Hunting 

Practices General 2004 Initiative Fail 47 

Massachusetts Question 8 

Drug-Dependency Treatment and the 

Use of Drug-Crime Fines and Forfeitures General 2000 Initiative Fail 47 
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State Number Name/Summary Election 

Election 

Year Type Status  

% Yes 

votes 

California Proposition 66 Limitations on "Three Strikes" Law General 2004 Initiative Fail 47.3 

Oregon Measure 61 

Creates Mandatory Minimum Prison 

Sentences for Certain Theft, Identity 

Theft, Forgery, Drug and Burglary 

Crimes General 2008 Initiative Fail 48.9 

Arizona Proposition 203 Medical Marijuana General 2010 Initiative Pass 50.1 

California Proposition 9 Victims' Rights General 2008 Initiative Pass 53.9 

Colorado Amendment 20 Medical Use of Marijuana General 2000 Initiative Pass 54 

California Proposition 139 

Prison Inmate Labor, Tax Credit. 

Initiative Constitutional Amendment 

and Statute General 1990 Initiative Pass 54.1 

Alaska 88MARI Marijuana law amendments  General 1990 Initiative Pass 54.3 

Oregon Measure 67 

Allows Medical Use of Marijuana 

Within Limits; Establishes Permit 

System General 1998 Initiative Pass 54.6 

California Proposition 215 Medical Use of Marijuana General 1996 Initiative Pass 55.6 

Oklahoma State Question 687 Ban Cockfighting General 2002 Initiative Pass 56 

Oregon Measure 73 

Requires Increased Minimum 

Sentences for Certain Repeated Sex 

Crimes and Incarceration for Repeated 

Driving Under Influence General 2010 Initiative Pass 56.9 

California Proposition 115 

Amends State Constitution Regarding 

Criminal and Juvenile Cases Primary 1990 Initiative Pass 57 

Arizona Proposition 104 Victims' Bill of Rights General 1990 Initiative Pass 57.1 

Nevada Question 9 Use of Marijuana for Medical Purposes General 1998 Initiative Pass 57.8 
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State Number Name/Summary Election 

Election 

Year Type Status  

% Yes 

votes 

Oregon Measure 40 

Amends Constitution: Gives Crime 

Victims’ Rights, Expands Admissible 

Evidence, Limits Pretrial Release General 1996 Initiative Pass 58.9 

Washington Initiative Medical Use of Marijuana General 1998 Initiative Pass 59 

California Proposition 6 

Prohibition on Slaughter of Horses 

and Sale of Horsemeat for Human 

Consumption General 1998 Initiative Pass 59.4 

California Proposition 36 

Drugs, Probation, and Treatment 

Program General 2000 Initiative Pass 61 

Maine Question 2 Medical Use of Marijuana General 1999 Initiative Pass 61.4 

Montana I-148 Montana Medical Marijuana Act General 2004 Initiative Pass 61.8 

Oregon Measure 5 

Expands Circumstances Requiring 

Background Check Before Transfer 

of Firearm General 2000 Initiative Pass 61.8 

Arizona Proposition 204 

Relating to Cruel and Inhumane 

Confinement of Animals General 2006 Initiative Pass 62 

California Proposition 21 Juvenile Crime Primary 2000 Initiative Pass 62.1 

California Proposition 69 

DNA Samples, Collection, Database, 

Funding General 2004 Initiative Pass 62.1 

Missouri Proposition A 

Makes it a Class D Felony to Bait or 

Fight Animals General 1998 Initiative Pass 62.6 

Michigan Proposal 08-1 Medical Use of Marijuana General 2008 Initiative Pass 62.7 

Arizona Proposition 102 

Constitutional Amendment to Allow 

Enactment of Laws Governing 

Jurisdiction Over Juveniles General 1996 Initiative Pass 62.9 

Oregon Measure 10 

Amends Constitution: Legislature 

Cannot Reduce Voter-Approved 

Sentence without 2/3 Vote General 1994 Initiative Pass 64.7 
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State Number Name/Summary Election 

Election 

Year Type Status  

% Yes 

votes 

Nevada Question 9 

Medical Marijuana (2nd 

consideration) General 2000 Initiative Pass 65 

Massachusetts Question 2 Possession of Marijuana General 2008 Initiative Pass 65.2 

Arizona Proposition 200 

Relating to Laws on 

Controlled Substances and 

those Convicted of Personal 

Use or Possession of 

Controlled Substances General 1996 Initiative Pass 65.4 

Oregon Measure 11 

Mandatory Sentences for 

Listed Felonies; Covers 

Persons 15 and up General 1994 Initiative Pass 65.6 

Oregon Measure 3 

Amends Constitution: 

Requires Conviction Before 

Forfeiture; Restricts Proceeds 

Usage; Requires Reporting, 

Penalty General 2000 Initiative Pass 67.2 

Arizona Proposition 201 

An Act Relating to Creating 

the Crime of Cockfighting General 1998 Initiative Pass 68.1 

Utah Initiative B Utah Property Protection Act General 2000 Initiative Pass 69 

Colorado Amendment 22 

Background Checks at Gun 

Shows General 2000 Initiative Pass 70 

California Proposition 83 

Increase Penalties and 

Monitoring of Sex Offenders 

and Sexually Violent 

Predators General 2006 Initiative Pass 70.5 

Oregon Measure 17 

Amends Constitution: 

Requires State Prison Inmates 

to Work Full Time General 1994 Initiative Pass 71 

California Proposition 184 

Increase  Sentences for Repeat 

Offenders General 1994 Initiative Pass 71.8 

Washington Initiative 593 Three Strikes Law General 1993 Initiative Pass 75.7 

California Proposition 213 

Limitations on Recovery to 

Felons, Uninsured Motorists, 

Drunk Drivers General 1996 Initiative Pass 76.9 

California Proposition 1512 Repeal Death Penalty General 2012 Initiative Undecided 

 Source: National Conference of State Legislatures Ballot Measures Database http://www.ncsl.org/Default.aspx?TabId=16580  

http://www.ncsl.org/Default.aspx?TabId=16580%20
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Table 4-3: Variable Descriptions and Sources 

  Variable Name Variable Description Values Value Description Source 

Key Independent Variables 

   

 
Initiative Qualification 

Difficulty Index Qualification difficulty index. The sum 

of the number of formal provisions that 

increase the difficulty of qualifying a 

measure for the ballot, giving special 

weight to a state's petition signature 

requirements. 

0 State does not have initiative process 

Based on Bowler 

and Donovan, 2004.  

 

1 Least difficult 

 

  

2 

  

  

3 

  

  

4 

  

  

5 

  

   

6 

  

   

7 Most difficult 

 

      

  Legislative Insulation Index. The sum 

of the number of provisions that 

constrain how a legislature can change 

an initiative that has been approved by 

voters. 

0 State does not have initiative process 

 

 

Legislature Insulation 

Index 1 

The legislature can do little to affect 

voter-approved initiatives 

 

  

2 

  

  

3 

  

   

4 

  

   

5 

  

   

6 

  

   

7 

  

   

8 

  

   

9 

  

   

10 

The legislature has wide discretion in 

altering initiatives. 
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  Variable Name Variable Description Values Value Description Source 

 

State Supreme 

Court Advisory 

Opinions 

 

1 

If other branches of government and elected 

officials can request advisory opinions 

 Based on Rogers 

and Vanberg, 

2002.  

   

0 

State legislature does not request advisory 

opinions 

 Internal Determinants  

    

 

Conservative 

Percent Weighted 

Aggregate percentage of respondents 

who identified themselves as 

Conservatives in national CBS News-

New York Times polls. This variable is 

weighted by the CBS/NYT weights to 

provide accurate numerical 

representation of various demographic 

groups. 

  

These data were 

collected by 

Gerald C. Wright, 

John P. McIver 

and Robert S. 

Erikson, 1993. 

      

 

Total Number of 

Fundamental 

Protestant 

Denominations 

Fundamental Protestant Denomination 

Codes 61 Beachy Amish Mennonite Churches 

Based on Jones, 

Dale E., 

Glenmary 

Research Center., 

and Association 

of Statisticians of 

American 

Religious Bodies, 

2002. 

   

121 Church of God General Conference 

 

   

123 Church of God (Anderson, Indiana) 

 

   

127 Church of God (Cleveland, Tennessee) 

 

   

133 Church of God (7TH) Den 

 

   

143 Church of God in Christ, Mennonite 

 

   

145 Church of God of Prophecy 

 

   

151 Church of Jesus Christ of Latter-day Saints 
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Variable Name Variable Description Values Value Description Source 

   

165 Church of Nazarene 

 

   

167 Churches of Christ 

 

   

179 Conservative Baptist Association of America 

 

   

237 

Mennonite Brethren Churches, U.S. 

Conference of 

 

   

274 Latvian Evangelical Lutheran 

 

   

283 Lutheran Church-Missouri Synod 

 

   

285 Mennonite Church 

 

   

349 International Pentecostal Holiness Church 

 

   

403 Salvation Army, The 

 

   

413 Seventh-day Adventist Church 

 

   

419 Southern Baptist Convention 

 

   

469 Wisconsin Evangelical Lutheran Synod 

 

      

 

Unified Party 

Control 

Folded Ranney Index: A measure of 

inter-party competition at the state 

level 1 Unified party control 

Constructed by 

Ranney, 1965. 

   

0 Partisan party control 

 

      

 

Political 

Competition Index 

Legislative electoral competition index 

at the district level 

  

 Holbrook and 

Van Dunk, 1993 

      

 

Election Year 

Whether a state held state elections 

during a particular year. 1 Election year 

Constructed by 

author. 

   

0 Non-election year 
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Variable Name Variable Description Values Value Description Source 

 

Privacy 

Privacy protections in state 

constitutions. 1 Constitution or Statute 

Based on 

Maddex, 1998.  

   

0 

No additional privacy protections in 

state constitution 

 

      

 

Salience 

Whether a published New York 

Times articles one year before 

and one year Act passed in a 

state. 1 Yes 

Constructed by 

author. 

   

0 No 

 Interest Group Variables 

   

 

Civil Rights 

Total number of civil rights 

groups in each state. 

  

Based on Lowery 

Interest Group 

data. 

      

 

Women 

Total number of women's 

advocacy groups in each state. 

   

      

 

Religious 

Total number of religious 

organizations in each state. 

   Crime Related Variables 

    

 

Forcible Rape 

Total number of forcible rape 

in each state. 
  

FBI Uniform 

Crime Report 

      

 

Sex Crime Arrests 

Total number of sex crime 

arrests in each state.   
  

FBI Uniform 

Crime Report 

      Regional Variable 

    

 

Proportion of 

Contiguous 

Adopting States 

The proportion of its neighboring 

that adopted the policy during the 

previous year for each state. 

  

Constructed by 

author. 
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Table 4-4: State Privacy Rights 

State Privacy Rights 

     Constitutional Amendment         

       Alaska California Hawaii Louisiana 

   Arizona Florida Illinois Montana 

   
       Statute             

       Arkansas Maine Nebraska Rhode Island Vermont 

  Delaware Massachusetts New Hampshire South Dakota Washington 

  Georgia Michigan New York Tennessee Wisconsin 

  Indiana Minnesota Oklahoma Utah 

   
       States Without Constitutional or Statutory Provisions       

       Alabama Kansas Nevada Ohio Virginia 

  

Colorado Kentucky New Jersey Oregon 

West 

Virginia 

  Connecticut Maryland New Mexico Pennsylvania Wyoming 

  Idaho Mississippi North Carolina South Carolina 

   Iowa Missouri North Dakota Texas 

   Source: Robert L. Maddex. 1998. State Constitutions of the United States. Congressional Quarterly, Washington, DC. 

 

 

 

 

 

 

 

 

 

 

 

  

 Chapter 5: Diffusion Model Results 
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5.1 Introduction 

 

 The main purpose of this chapter is to examine the factors that accelerated and 

decelerated the adoption of SORN laws. While conventional wisdom in crime policy 

explains its adoption as a function of crime rates, I demonstrate in Chapter 4 that crime data 

from the 1990s show little change in sex crime arrest statistics. Others attribute the popularity 

of SORN to the mobilization of child protection groups (Boushey 2010). Instead, I posit that 

the ballot initiative process and advisory opinions influenced SORN’s diffusion dynamics. 

This chapter presents the results from four Cox proportional hazard models that evaluate 

following hypotheses: 

Ballot Initiative Hypothesis: Early adopters of notification laws were 

more likely to have the initiative process than later adopting states.  

 

Advisory Opinions Hypothesis: Later adopters of notification laws 

were more likely to grant judicial advisory opinions than states that do 

not have this provision. 

 

In addition to showing some statistical support for key institutional variables, factors such as 

public opinion, the number of Fundamental Protestant congregations in a state, media 

attention to sex offending, and electoral vulnerability, measured as election timing and 

district-level competition, affected the diffusion dynamics of SORN. The chapter begins by 

presenting the descriptive statistics, pre-estimation results, and univariate analysis, followed 

a discussion of each of the four Cox models and summary. 

5.2 Descriptive Statistics 

 

 Table 5-1 reports the descriptive statistics for the variables used in the final Cox 

models from 1990 to 1996 (See Appendix A for the correlation matrix). The fixed covariates 
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comprise the bulk of the variables in the table and have mean values that do not change from 

year to year; however, there are a few notable exceptions. First, the table shows the number 

of people identifying themselves as conservatives fluctuated during the 1990s. The aggregate 

percentage of respondents who identified as conservative increased from 34 percent in 1990 

to 37 percent in 1995. The influence of conservatism is also evident in the two initiative 

interaction variables. The initiative process conditioned on states conservative population 

continued to increase between 1990 and 1995 and declined significantly in 1996 perhaps 

shedding light on the Religious Right’s burgeoning political influence during that decade. 

The movement’s stance on gender roles and sexuality ignited political interest in legislating 

morality (Songer and Tabrizi 1999).  

[Insert Table 5-1 here] 

 The brutal death of Megan Kanka in 1994 also had an effect on national media 

attention on sex offending as more stories began to appear later in the diffusion process. 

Figure 5-1 reports the largest jump of articles published in the New York Times related to sex 

offending one year before and one year after a state passed its law occurred the year of her 

death. In fact, between 1993 and 1995, the percentage of published articles increased from 0 

to 8 percent. A closer look at the earlier published articles reveals a noticeable shift from 

rehabilitative
38

 to more punitive policies.
39

 Megan Kanka’s death not only increased national 

media attention, her death helped to solidify SORN as common solution states increasingly 

sought to address the perceived increasing threat of sex crimes.  

[Insert Figure 5-1 here] 

                                                           
38

 Egans, Timothy. 1990. “Therapy for Child Molesters: Many Doubt That It Works. New York Times, 1 Jan. 

1990 
39

London, Robb. 1991 “Strategy on Sex Crimes Is Prison. Then Prison.” New York Times, 8 Feb. 1991. 
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  Finally, the proportion of neighboring adopting states did not begin to increase until 

1994. Contrary to the regional effects theory, the initial diffusion of SORN laws did follow 

any regional pattern (See Table 4-1). This theory, which stems from the social learning 

framework, argues that states are more likely to adopt policies already adopted by their 

neighbor (Berry and Berry 1990; Mooney and Lee 1995; Walker 1969). In this case, 

however, diffusion began in the Pacific followed by the West South Central, Mountain, and 

back to the Pacific. This changed between 1994 and 1996 when the percentage of contiguous 

states that adopted SORN laws dramatically increased from 17 percent to 33 percent.  

5.3 Pre-estimation Results 

 

 In addition to examining the thirteen covariates that appear in the final analyses, it is 

also beneficial to evaluate the survival function, hazard rate, and cumulative hazard rate that 

describe the policy adoption process over time. Table 5-2, which lists the survival and 

cumulative hazard rate, indicates that the adoption pattern began slowly in 1990 but quickly 

accelerated in 1994 when 14 states adopted SORN laws, followed by 12 in 1995, and 14 

again in 1996. The survival function is the probability a survival time T is equal to or greater 

than some time t (Box-Steffensmeier and Jones 2004). Simply put, it represents the ratio of 

states that adopted SORN laws over those that have yet to do so. The survival function 

reported in the table indicates that only 26 percent, or 14 states, had not adopted a SORN law 

by the end of the study, May 17, 1996, which is the date Congress adopted Megan’s Law. 

Figure 5-2 is a graphical representation of the estimated survival function. The fragmented 

adoption behavior of the survival function demonstrates that states that adopted SORN in the 

first four years had a longer estimated adoption duration than states that adopted laws 

between years 4 and 6 that had a much shorter estimated duration.  
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[Insert Table 5-2 and Figure 5-2 here] 

Figure 5-3 is a graphical representation of the hazard rate, or the likelihood that 

policy adoption will occur during a particular year, in a particular state, given that the state is 

still at risk of adopting the policy. Whereas the previous figure included all of the states, the 

hazard rate consists of only policy adopting states. As I explain in the previous chapter, this 

means that the figure excludes states that adopted policies after May 17, 1996, or right 

censored states. The figure indicates that after the hazard rate dropped significantly from 

1990 to 1991 primarily because there were not any adopting states that year, the adoption 

hazard rate increased steadily between 1992 and the end of 1994. It experienced another 

small dip early in 1995 but continued to increase continually shortly after until the end of the 

analysis.   

[Insert Figure 5-3 here] 

Finally, the last column in Table 5-2 lists the cumulative hazard rate by analysis year. 

The cumulative hazard rate estimates the cumulative rate of change in the likelihood of 

adopting a SORN law in a specific year for states that have not already adopted. The large 

number of states that adopted SORN in 1994 resulted in a significant increase in the 

cumulative hazard rate. It continued to increase at a measured rate through the end of the 

analysis year. The final cumulative hazard rate reached 0.062 in 1996 implying that states 

that had not already adopted a SORN law by 1996 were only 6 percent more likely to do so 

than they were in 1990. Overall, the survivor, hazard, and cumulative hazard rates presented 

in Figure 5-2, Figure 5-3, and Table 5-2 reflect Boushey’s (2010) findings that demonstrate 

SORN's policy outbreak.  
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 5.4 Univariate Analyses 

 

 The univariate analyses conducted before the event history analyses serves two 

purposes. In addition to revealing the shape of the hazard function, the various tests 

employed also assist in determining whether to include each variable in the final model. 

Kaplan Meier estimates and log-rank tests are nonparametric tests that do not specify the 

form of the baseline hazard rate while Cox proportional hazard regressions are semi-

parametric tests, which Box-Steffensmeier and Jones (2004) describe as models with 

parameterized duration times, but unspecified distributional forms of the duration times. 

Based on the results of these tests, I only include variables in the model that have a p-value 

of less than 0.25. I assume that p-values greater than 0.25 support the null hypothesis that the 

survival curve is the same for each value of a predictor variable. In accordance with this 

criterion, only a subset of the predictor variables does not contribute to model. The objective 

of the first set of variables excluded from the analyses is to control for Boushey’s (2010) 

claim that the policy outbreak for Megan’s Law in the 1990s resulted from the mobilization 

of child-protection advocacy groups. Using state-level interest group data obtained from 

David Lowery, I identified civil, women’s, and religious organization and created three 

separate variables that aggregated the group types. Even though the dataset contains over 

50,000 groups, it only includes groups that existed in specific years in the 1990s – 1990, 

1997 through 1999. Because this research limits its focus to 1990-1996, the N for each group 

is too small to have a discernible effect in the final models. Consequently, the multivariate 

models do not include interest group measures.       

In order to account for crime rates, I measure the total number of arrests of sex 

offenses and the total number of forcible rape as defined by the FBI. However, the univariate 
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Cox proportional hazard regressions on the variables revealed p-values greater than 0.25 

(0.38 and 0.32 respectively). This suggests that the survival curves (hazard) for these 

variables are not proportional to the instantaneous probability of an event, or in this case, a 

states’ adoption of SORN, at a particular time, which violates one of the assumptions of the 

model. Consequently, I exclude them from the multivariate event history analyses. 

5.5 Cox Models 

 

 The following represents the fully specified Cox model:  

λ (yit) = exp[β1(Initiative Qualification Index Interactionit) + β2(Legislative Insulation 

Index Interactionit) + β3(State Court Advisory Opinionsit) + β4(Initiative Qualification 

Indexit) + β5(Legislative Insulation Indexit) + β6(Fundamental Protestantsit) + 

β7(Election Yearit) + β8(Unified Party Controlit) + β9(Political Competition Indexit) + 

β10(Conservative Percent Weightedit) + β11(Privacyit) + β12(Salienceit) + 

β13(Proportion of Contiguous Adopting Statesit)] 

 

where 

yit = adoption of SORN in state i in year t, 

β1-13 = coefficients for each variable.  

Table 5-3 presents the coefficients for four Cox proportional hazard models clustered 

by state. I specify a separate model for each set of predictor variable according to the 

theoretical framework guiding this study. The first model is the full model that contains all 

three of the hypothesized predictor variables including the two initiative indices that measure 

qualification difficulty and legislative autonomy, and the dichotomous advisory opinion 

measure. The variable of interest in the second model is the interaction term that measures 

the initiative qualification difficulty conditioned on the effect of conservatism as a proxy for 

public opinion. Similarly, the third model focuses on the legislative interaction term that 

measures legislative insulation difficulty conditioned on the effect of conservatism as a proxy 

for public opinion. The final model only includes the judicial advisory opinion variable as the 
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key independent variable in the model. In all of the models, I cluster states and report robust 

standard errors in order to control for interstate variance. Ignoring this issue would risk 

underestimating the standard errors of the estimates, thereby invalidating the significance 

tests.  

[Insert Table 5-3 here] 

5.5.1 Model 1 – Hazard Ratios without Interaction Terms 

 

While two of the three hypothesized variables show some statistical support, the 

hazard ratios for several control variables exhibit statistical significance in the model. The 

institutional rules that govern state's initiative processes had an impact on the diffusion of 

innovation of SORN laws. Bowler and Donovan (2004) measure for qualification difficulty 

is an index that is the sum of the number of formal provisions that increase the difficulty of 

qualifying a measure for the ballot, giving special weight to a state’s petition signature 

requirements spanning from 1, which is least difficult to 7 (most difficult). Besides signature 

requirements, the index also includes the length of the qualifying period, the geographic 

distribution of signatures required, and substantive restrictions on the subject matter (359). 

While the authors expect initiatives to have more of an effect in easier qualifying states, 

filing difficulty actually accelerated SORN's adoption. As the difficulty to qualify a measure 

for the ballot increases by one unit, the hazard shortened by about 3 percent (3.954-1). 

Simply put, early adopting states were those that were more likely to require a greater 

number of provisions to qualify measures for the ballot, which is statistically significant at 

the p<.05 confidence level.  
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A closer look of the diffusion pattern of SORN and initiative activity across states 

1990-1996 show that qualifying difficulty did not hinder several states from adopting SORN 

before federal intervention. Figure 5.3 ranks states according to their initiative activity 1990-

1996. In light of the number of measures proposed in low provision states such as California, 

Oregon, and Colorado, we should expect the initiative threat to be a stronger in those states 

than in states like Alaska, Mississippi, and Wyoming where the qualification difficulty is 

highest. Although Idaho was the third state to adopt its SORN law, Wyoming, Mississippi, 

and Alaska adopted laws before California and Colorado. This would suggest that the public 

interest in some policy areas, such as SORN, supersedes states’ institutional attempts to deter 

citizen lawmaking.  

   [Insert Figure 5-4 here]  

Conversely, as Bowler and Donovan (2004) theorized, states that grant legislatures 

extensive discretion to alter initiatives not only propose fewer ballot measures they were also 

slower in adopting SORN laws. The legislative insulation index variable in the model is the 

sum of the number of provisions that constrain how the legislature can change a voter-

approved initiative. This variable ranges from 1, which indicates that the legislature can do 

little to affect voter-approved initiatives, to 10, which means that the legislature has 

considerable discretion in altering initiatives (Bowler and Donovan 2004). Based on the 

hazard ratio in the model, a unit increases in legislators’ discretionary powers in citizen-

enacted legislation shorted adoption duration by 68 percent (1-0.321). The hazard ratio is 

statistically significant at the p<0.01 confidence level.  
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Proponents of the initiative process argue that its ability to enable citizens to affect 

the behavior and policy preferences of their legislators is one of its most indirect yet 

powerful features. Gerber (1996) points out the ability of interest groups to challenge 

legislature enacted policies by ballot initiative is an ever-present threat to legislators. Schmidt 

(1989, 26) states, “[initiative use] puts representatives on notice that they must be responsive, 

or they will be overruled by the electorate.”  However, in states that sanction legislators to 

override citizen lawmaking, the “gun behind the door” functions more like a “water pistol” 

(Bowler and Donovan 2004, 351; Lascher, Hagen, and Rochlin 1996). Citizens in 

legislatively isolated states recognize that there is less of an incentive to preempt legislative 

policymaking ultimately delaying policy adoption. 

 In terms of electoral vulnerability, electoral competition has a greater impact on the 

diffusion of SORN than whether states adopted law during election years. The hazard ratio 

for the political competition index variable indicates that as the political environment became 

more competitive in a state, legislators were more likely to adopt laws promptly. A unit 

increase in political competition shortened the adoption duration by 11 percent. With the 

exception of Nebraska, the states with the highest political competition scores (North Dakota, 

Oregon, and Washington) adopted SORN between 1990 and 1994. On the other hand, 

election year does not have a discernible effect on the rate of diffusion. States that adopted 

SORN law during an election year had a 99 percent greater hazard than those states that did 

not adopt during election years. Both variables are statistically significant at the p<0.05. 

The statistical importance of a state’s conservative population compared to its number 

of Fundamental Protestant denominations illuminates the significance of public opinion in 

SORNs diffusion dynamics as well as the salience of the Religious Right Movement. As the 
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percentage states conservative population increased, legislatures adopted SORN laws sooner 

than states with fewer conservatives. In particular, as weighted percentage of conservatives in 

a state increases by a unit, its hazard ratio changes by 22 percent, which results in a shorter 

adoption duration. The hazard is significant at the p<0.01 confidence level. These findings 

provide evidence of the Religious Right’s public policy influence during the “Decade of 

Evangelism” in morality politics including SORN laws (Durling 2006; Lynch 2002; 

Morrison 2007; Williams 2003). 

Punctuated equilibrium theory posits that increasing media attention to an event can 

initiate periods of disequilibrium thereby forcing issues onto legislative agendas (True, Jones, 

and Baumgartner 1999). In the case of SORN adoption, New York Times articles on sex 

offending a year before and after policy adoption does not have a discernible effect on how 

quickly laws diffused across states. The hazard ratio for states whose sex offending stories 

appeared in the New York Times before or after SORN adoption had a 99 percent greater 

hazard than those states with sex offending stories that did not receive national media 

attention, which is statistically significant at the p<0.05.  

Further analysis of this variable reveals that the New York Times underreported early 

adopting sex offender articles while primarily concentrating on New York and New Jersey 

articles, which has two implications. As Figure 4-5 (The Percentage of Published New York 

Times) indicates, the paper only published articles from only 7 of the 44 adopting states. In 

particular, it published at least one article from two of the early adopting (Washington and 

Louisiana), but primarily focused on sex offending-related stories in New York and New 

Jersey. In all, the New York Times published 27 articles about sex offending in New York and 

47 in New Jersey, one year before and one after these states passed their SORN laws. One 
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implication for their coverage of sex offending is the suggestion that media attention did not 

play an integral role in the rate of diffusion when this may not necessarily be the case. These 

data give the impression that issue salience did not occur until midway through the SORN 

diffusion process. Second, its over-attentiveness to the issue in New York and New Jersey 

due to Megan Kanka’s tragic death and the popularity of Megan’s Law would also eludes to 

regional affects, which as the model indicates, lacks statistical significance. 

5.5.2 Model 2 – Hazard Ratios with the Legislative Insulation Interaction Term 

 

 When the model concentrates only on the conditional effect legislation insulation has 

on public opinion, factors such as a state’s Fundamental Protestant denomination diversity 

gains statistical significance while sustaining the significance of public opinion, political 

competition, and salience of sex offending in New York Times a year before and after law 

adoption. States with higher numbers of Fundamental Protestant denominations were more 

likely to have a longer adoption duration, which is statistical significant at the p<0.05 

confidence level. In fact, as the number increases, the adoption duration lengthens by 33 

percent. The hazard ratio for this variable coupled with the statistical significance of the 

public opinion variable at the p<0.01 level bolsters the argument that the popularity of 

morality policies in the 1990s such as SORN was not necessarily fueled by members of a 

particular denomination exclusively but gained momentum through the support of a growing 

conservative population. It is also worth mentioning that the political competition variable is 

statistically significant at the p<0.01 confidence level while the salience variable remains 

significant at the p<0.05 level. 
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5.5.3 Model 3 – Hazard Ratios with the Qualification Difficulty Interaction Term 

 

The inclusion of the initiative qualification difficulty on public opinion proxy variable 

in Model 3 shows the importance of many of the factors that were significant in the first 

model including election year, political competition, conservative percent weighted, and 

salience. Political competition is statistically significant at the p<0.01 confidence level while 

the other three control variables are significant at the p<0.05 confidence level. 

5.5.4 Model 4 – Hazard Ratios with State Supreme Court Advisory Variable 

 

 Compared to the previous three models, the rate of diffusion in states that do not 

permit citizen lawmaking by ballot initiative but allow state institutions and elected officials 

to request advisor opinions were the least affected by electoral vulnerability and public 

opinion. At the same time, media attention to sex offending had a greater impact in this 

model than the other three. Whereas media attention did not have a tremendous impact on 

states’ adoption pace in the other models, this model shows that such attention in advisory 

granting states lengthened the adoption duration. States with articles published in the New 

York Times on sex offending a year before and a year after legislation adoption faced a 97 

percent greater hazard than states that did not receive similar national media attention. The 

hazard ratio for the salience variable is statistically significant at p<0.05 confidence level. 

5.6 Summary 
 

This chapter demonstrates the influence of the two key institutional processes on 

which this study focuses as well as intrastate characteristics such as public opinion, electoral 

vulnerability, and national media attention. In addition to evaluating judicial advisory 

opinions as an influential factor in policy adoption, the analyses conducted in this chapter 
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also accounts for multiple dimensions of the initiative process that affects its ability to 

threaten legislators in responding to public opinion.  

The models illuminate several factors that contributed to the rate of diffusion of 

innovation of SORN. Evaluating the initiative process in terms of qualification provisions 

and legislative insulation not only demonstrates the variation in the application and stability 

of ballot initiate process across states, it also shows when assessed separately, the initiative 

process both hastened and delayed SORN adoption. Interestingly, Model 1 indicates that 

increasing the qualification difficulty in states accelerated adoption while enhancing 

legislation insulation delayed adoption. 

These findings also confirm the importance of public opinion to accelerating the 

diffusion of SORN especially in initiative states. The marginal importance of the 

Fundamental Protestant churches couple with the influence SORNs popularity among 

conservatives had on accelerating its adoption solidifies the Religious Right’s position in the 

political mainstream (Morrison 2007). That is, their ideals about restoring family values and 

legislating morality had mass appeal. 

 Moreover, the role of political parties in policy adoption was most prominent at the 

local level in terms of electoral vulnerability, specifically, election timing and political 

competition. While states that adopted during election years were slower to adopt SORN 

laws, legislators in states who faced high levels of electoral competition at the district-level 

saw the political advantages in quickly adopting SORN laws. 

Still, one of the most noteworthy points this model reveals is that national media 

attention particularly articles published in the New York Times does not reflect SORN's initial 



102 
 

diffusion pattern. On the other hand, its continual coverage of Megan’s Law after Megan 

Kanka's death may have had an effect on the 19 states that passed SORN laws between 1994 

and Congress's enactment of Megan's Law May 1996. With the analysis of the adoption 

phase complete, the objective of next two chapters is to present the constitutional phase in 

Chapter 6 followed and empirical findings in Chapter 7.  
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Figure 5-1: Number of Published New York Times Articles One Year Before and One 

Year after Act Passed 1990-1996 

 

 

Figure 5-2: Kaplan-Meier Survivor Estimate 
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Figure 5-3: Hazard Rate for SORN Adoption 

 
Figure 5-4: Statewide Initiatives 1990-1996 
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Table 5-1: Means and Standard Errors for Variables in Analysis (N=50) 

    

Mean (SE) 

Variable     1990 1991 1992 1993 1994 1995 1996 

Key Independent Variables 

        

 

Legislature Insulation Index x Initiative 

Qualification Difficulty Index 11.846 11.846 11.846 11.846 11.846 11.846 11.846 

    

(16.362) (16.362) (16.362) (16.362) (16.362) (16.362) (16.362) 

           

 

Initiative Qualification Difficulty Index x                      

Conservative Percent Weighted 90.036 99.286 94.584 103.126 104.842 106.578 97.25 

    

(105.513) (117.512) (110.198) (120.713) (128.833) (123.264) (112.804) 

           

 

Legislature Insulation Index x  Conservative 

Percent Weighted                                         61.052 67.100 63.486 68.698 70.526 70.864 65.432 

    

(74.0314) (81.558) (76.073) (80.370) (88.850) (83.166) (77.751) 

           

 

State Supreme Court Advisory Opinions 1.019 1.019 1.019 1.019 1.019 1.019 1.019 

    

(2.044) (2.044) (2.044) (2.044) (2.044) (2.044) (2.044) 

           Internal Determinants 

        

 

Initiative Qualification Difficulty Index  1.885 1.885 1.885 1.885 1.885 1.885 1.885 

    

(2.202) (2.202) (2.202) (2.202) (2.202) (2.202) (2.202) 

           

 

Legislative Insulation Index 

 

2.788 2.788 2.788 2.788 2.788 2.788 2.788 

    

(3.214) (3.214) (3.214) (3.214) (3.214) (3.214) (3.214) 

           

 

Total Number of Fundamental Protestant 

Denominations 16.082 16.082 16.082 16.082 16.082 16.082 16.082 

    

(2.121) (2.121) (2.121) (2.121) (2.121) (2.121) (2.121) 
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Variable     1990 1991 1992 1993 1994 1995 1996 

 

Election Year 

 

0.918 0.1 0.9 0.1 0.9 0.1 0.92 

    

(0.277) (.303) (.303) (0.303) (0.303) (0.303) (0.274) 

           

 

Unified Party Control* 

 

0 0 0 0 0 0.24 0.23 

         

(0.431) (0.428) 

           

 

Political Competition Index 

 

38.428 38.428 38.428 38.428 38.428 38.428 38.428 

    

(11.572) (11.572) (11.572) (11.572) (11.572) (11.572) (11.572) 

           

 

Conservative Percent Weighted 34.108 35.71 34.53 36.888 36.584 37.516 34.7 

    

(7.469) (6.573) (5.969) (7.133) (5.996) (6.586) (5.523) 

           

 

Privacy 

  

0.538 1.538 2.538 3.538 4.538 5.538 6.538 

    

(0.503) (0.503) (0.503) (0.503) (0.503) (0.503) (0.503) 

           

 

Salience 

  

1 0 1 0 0.071 0.083 0 

        

(0.267) (0.289) 0 

           Regional Diffusion 

        

 

Proportion of Contiguous Adopting States 0 ------ 0 0 0.173 0.261 0.332 

                (0.176) (0.206) (0.257) 

*SPPQ dataset only includes data for the first half of the 1990s (1990-1995).  
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Table 5-2: States Adopting of SORN Laws, Size of the Risk Set, Kaplan Meier Survival 

Function, and Nelson-Aalen Cumulative Hazard Rate, by Year 

 

Year States Adopting Risk Set 

Number of 

Adoptions 

Cumulative 

Adoptions 

Survivor 

Function 

Cumulative 

Hazard 

1990 WA 50 1 1 0.98 0.0198 

1992 LA 49 1 2 0.96 0.0277 

1993 ID, OR 48 2 4 0.92 0.0384 

1994 

IN, ND, SD, WY, MS, KY, 

KS, TN, AK, CO, DE SC, MI, 

NJ 46 14 18 0.64 0.0679 

1995 

IL, NM, AZ, MT, OK IA, 

MD, NV, NY, NC, TX, PA 32 12 30 0.4 0.0693 

1996 

WV, UT, MN, NE, ME, GA, 

VT, AL, FL, NH, WI, OH, RI, 

MA 20 14 44 0.26 0.062 

1997 AR, HI, CT, MO, CA 6 5 49 0.26 0.062 

1998 VA 1 1 50 0.26 0.062 
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 Table 5-3: Cox Estimates of Diffusion of Sex Offender Registration and Notification 

(SORN) Laws 

Model 1 Model 2 Model 3 Model 4

Hazard Ratios 

Without 

Interaction 

Terms

Hazard 

Ratios With 

Legislative 

Insulation 

Interaction 

Terms

Hazard Ratios 

With 

Qualification 

Difficulty 

Interaction 

Terms

 Hazard 

Ratios With 

Supreme 

Court 

Advisory 

Variable  

Key Variables

--------- --------- 0.927 ---------

(0.054)

--------- 0.953 --------- ---------

(0.032)

0.624 --------- --------- 0.421

(0.788) (0.187)

Internal Determinants

Initiative Qualification Difficulty Index 3.954 * --------- 9.695 ---------

(2.209) (19.021)

Legislative Insulation Index 0.321 ** 3.782 --------- ---------

(0.125) (3.972)

0.814 0.670 * 0.709 0.805

(0.164) (0.122) (0.128) (0.097)

Election Year 0.013 * 0.002 0.005 * 0.044

(0.024) (0.006) (0.013) (0.076)

Unified Party Control 0.647 0.577 0.927 3.269

(0.787) (0.670) (1.008) (2.870)

Political Competition 1.108 * 1.113 ** 1.100 ** 1.060

(0.055) (0.044) (0.039) (0.038)

Conservative Percent Weighted 1.221 ** 1.285 ** 1.296 * 1.185

(0.085) (0.104) (0.146) (0.111)

Privacy 6.866 73.001 48.111 6.785

(9.745) (213.223) (126.083) (9.757)

Salience 0.006 * 0.003 * 0.008 * 0.029 *

(0.013) (0.009) (0.19) (0.0517)

Regional Diffusion

Proportion of Contiguous Adopting States 0.144 0.135 0.607 2.827

(0.307) (0.339) (1.305) (4.671)

N 27 27 27 27

Log likelihood -27.006 -28.306 -29.700 -31.223

Initiative Qualification Difficulty Index x                      

Conservative Percent Weighted

Legislature Insulation Index x  Conservative 

Percent Weighted                                        

State Supreme Court Advisory Opinions

Total Number of Fundamental Protestant 
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Chapter 6: Constitutional Review of Innovation SORN Laws 

 

"I think people tend to forget that judges are bound by the law. We 

wouldn't want them to be swayed by what's fashionable or what a large 

segment of the public thinks is right." 

− Donald A. Robinson, chairman of the Lawyers Advisory 

Committee of the Federal Courts
40

      

6.1 Introduction 

 

The results presented in the previous chapter identified several institutional and 

political factors that influenced SORN's diffusion pattern. Variation in the ease of qualifying 

ballot measures and legislators' authority to overturn them, media attention to sex offending 

prior to and immediately after policy adoption, and the size of a state's conservative 

population all had some effect on legislators' responsiveness to SORN laws. Still, the 

significance of electoral vulnerability in terms of election timing to some extent, but 

particularly as it relates to district-level electoral security, affirms the efficacy of electoral 

competition as a mechanism through which citizens control their representatives. Madison 

explains in The Federalist No. 52 that frequent elections are unquestionably the only means 

to ensure that representatives remain dependent on the will of the people (Hamilton, Jay, and 

Madison 2000). While it is clear that electoral competition enhanced legislators' attentiveness 

to the issue of sex offending, it remains unclear whether the electoral process also affects 

state appellate court judges' agenda-setting behavior. The specific question this chapter seeks 

to address is whether state judicial retention methods influenced judges' review behavior in 

SORN cases. 

                                                           
40

 Newman, Andy. 1996. "Megan, Her Law And What It Spawned: The Crusade to Save Children From a 

Molester's Touch Is Tangled in a Fierce Debate. New York Times, 25 February 1996. 
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The main objectives of this chapter is to expand on the theoretical framework for the 

constitutional phase introduced in Chapter 3 and discuss the data and variables used to 

conduct the second event history analysis model reported in the next chapter. I posit that the 

mechanism by which judges retain their seat on the bench enhanced judges' interest in 

engaging in judicial review of SORN laws. State institutional characteristics such as selection 

and retention methods and tenure determines the strength of the connection between judges 

and public opinion (Brace and Boyea 2008; Hall 2001). The general consensus among state 

court scholars is that competitive methods maximize accountability and responsiveness while 

appointed methods enhance judicial independence, but weakens judges' responsiveness to 

public opinion. Still, scholars have yet to determine whether the presence or absence of party 

affiliation on the ballot improves the electoral connection between elected judges and their 

constituents. The majority of state appellate court justices participate in retention elections 

while judges in 21 states participate in either partisan or nonpartisan retention elections 

(Rottman and Strickland 2006). The U.S. Supreme Court's ruling in Republican Party of 

Minnesota v. White,
41

 the ever-growing influence of moneyed interest in judicial elections, 

and judge's ability to publicize their policy positions as part of their campaign have all 

contributed to the enhancement of judicial accountability, which I contend, is even more 

prominent when candidates lack the protection of their political party on the ballot. Judges in 

nonpartisan election states recognize the need to send signals to the electorate about their 

stance on issues that resonate with voters, such as SORN laws, by engaging in judicial view. 

I hypothesize that judges in states who retain their seat by nonpartisan elections engaged in 

judicial review of notification laws sooner than judges in other retention election systems in 

                                                           
41

 536 U.S. 765 (2002). The decision enables state court judges to express their views on political issues.  
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the model. The rest of the chapter discusses the research design, methods, and the operational 

definitions of the control variables included in the model.  

6.2 Background 

 In Chapter 3, I discuss the various features of crime policy, particularly sex offending 

that enhanced legislative responsiveness to public opinion. Scholars have recently discovered 

that policy issue type also plays a significant role in judicial responsiveness to the public 

(Brace and Boyea 2008; Cann and Wilhelm 2011; Hall 1987; Traut and Emmert 1998). 

While the state supreme court scholarship has devoted considerable attention to politically 

contentious morality policies such as the death penalty (Brace and Boyea 2008; Brace and 

Hall 1993, 1995, 1997; Emmert and Taut 1994; Hall 1987, 1992; Hall and Brace 1992; 

Langer and Brace 2005; Traut and Emmert 1998), abortion (Brace, Hall, and Langer 1999, 

2001; Caldarone, Canes-Wrone, and Clark 2009; Langer and Brace 2005), and right to die 

(Glick 1992), political scientists have yet to examine how valence issues affect judges' 

agenda-setting behavior. 

 The agenda-setting process for judges revolves around the institution of judicial 

review, which enables them act as policymakers. There are two fundamental stages of 

decision-making associated with judicial review: agenda setting and decisions-on-the-merit. 

As Langer (2002) explains, at the agenda-setting stage, courts must decide whether they will 

resolve the substantive controversy brought before the court by granting applications for 

writs of certiorari. The second stage involves each justice’s vote on an issue. Even if courts 

ultimately agree with the legislature by upholding their laws, which occurred in the 

overwhelming majority of the SORN cases, the decision to review offers appellate courts 

three political advantages. First, granting review of SORN cases provides judges with an 
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opportunity to show public deference to the legislature on this issue. Engaging in review also 

allows the courts to build their agenda in accordance with mass preferences. Finally, judicial 

review enables the court to act as a counter-majoritarian institution by ensuring that 

minorities remain part of the democracy process (Ginsburg 2003). The lingering question is 

whether justices' agenda-setting behavior reflects stronger loyalties to protecting the rights of 

sex offenders or to the majoritarian interests that keep many state appellate court judges on 

the bench.  

 The theoretical framework for understanding how judges decide to grant certiorari 

stems from neo-institutionalism, which recognizes judges as strategic, political actors who 

make decisions according to the presence or absence of certain rules (i.e., formal procedures, 

norms, and rule structures of the institution) (Baum 2006; Brace and Hall 1990, 1993; Brace, 

Hall, and Langer 1999; Hall and Brace 1992; Langer 2002; Maltzman, Spriggs, and 

Wahlbeck 1999; Traut and Emmert 1998). For example, the methods by which states retain 

judges continue to have an effect on the degree to which judges respond to the public's policy 

preferences. Scholars find that competitive retention elections cause justices to fear electoral 

retribution thereby increasing their attentiveness to public opinion (Brace and Hall 1990, 

1993; Canes-Wrone and Clark 2009; Hall 1987). Justices in these states mirror other elected 

officials who must respond to the public’s preferences or risk losing their position. Franklin 

(2002) and Calderone, Canes-Wrone, and Clark (2009) expand on this argument by positing 

that the absence of partisan labels ensures judicial accountability in nonpartisan retention 

election states better than their counterpart in partisan retention election states (Hall 2007; 

Hanssen 2004; Schaffner, Streb, and Wright 2001; Squire and Smith 1988). Similarly, I 

contend that judges in states who retain their seat by nonpartisan elections engaged in judicial 
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review of notification laws sooner than judges in other retention election systems in the 

model. 

6.3 State Appellate Court Review of SORN Laws 

 

 As I mention in Chapter 2, one of the major implications for SORN's rapid diffusion 

is the frequency and speed in which sex offenders constitutionally challenged laws. In all, 

appellate courts in 31 states reviewed their initial SORN laws between 1992 and 2011. Table 

6-1 arranges all of the SORN-related appellate cases by the date the intermediate or supreme 

court heard the case and region. Similar to its adoption pattern, there does not appear to be 

any regional effects associated with the review of the laws. Between 1992 and 1994, much of 

the court activity took place in the first two adopting states −Washington and Louisiana. The 

number of challenges remained low in 1995, with only 8 cases, which were predominantly 

intermediate court cases. By 1996, when the majority of states passed their law, defendants 

filed 16 cases during that year, 19 in 1997, and 17 in 1998, and another 19 in 1999. The 

number of cases decreased significantly during the 2000s.  

 [Insert Table 6-1 here] 

 Figure 6-1 demonstrates the difference in time between when laws took effect and 

when an appellate court made its decision. On average, it took 2.5 years after enforcement 

before the first appellate court filing. Less than four months after New Jersey passed Megan's 

Law, the Superior Court of New Jersey adjudicated in John Doe v. Deborah Portiz, where 

the defendant sought a preliminary injunction against the Attorney General and law 

enforcement agencies to prevent SORN enforcement.
42

 Conversely, almost 9 years elapsed 

                                                           
42

 283 N.J. Super.372 (1995). 
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before Colorado received its first SORN review petition. In this case, the defendant, known 

as C.B.B., a juvenile, entered a motion to set aside his duty to register as a sex offender.
43

 

The time elapsed for Minnesota is also unique for two reasons. First, the Court of Appeals of 

Minnesota opinions only provide the case filing date instead of the date the court's decision 

like the other states in the dataset. Second, it is the first state where the offender was 

convicted of violating the SORN law for moving without notifying his corrections agent even 

though the legislature passed SORN while the defendant served a sentence for criminal 

sexual conduct.
44

  

  [Insert Figure 6-1 here] 

 A visual presentation of the number of petitions for review across states in Figure 6-2 

illuminates the main puzzle on which this model concentrates. The figure organizes states 

according to the number of petitions received in each state. On average, appellate courts 

received an average of 4 petitions for review with New York receiving 11 and 9 states 

receiving one. Since it is clear that case frequency does not appear to follow a regional 

pattern, this figure illuminates the need to identify the factors that encouraged repeated 

review in states like Oregon, Minnesota and Pennsylvania. The objective of the remainder of 

this chapter is to discuss the data, methods, and the key variables to empirically evaluate the 

hypothesis.  

[Insert Figure 6-2 here] 
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 The People of the State of Colorado, In the Interest of C.B.B., Juvenile, 75 P.3d 1148 (2003). 
44

 State of Minnesota v. Otis Manning, 523.N.W.2d 244 (1995). 
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6.4 Data 

 

Similar to the first model, I combine secondary and original data, this time to examine 

the factors that influenced state appellate courts to engage in judicial review of SORN laws.  

Again, the State Politics and Judiciary Data (2007) provide the state institutional and political 

variables in the model. All other data come from state supreme court and intermediate court 

case opinions. I used SORN statute numbers to locate opinions in LexisNexis and searched 

each state appellate court by either statute number and/or the name of the bill in each state 

(e.g., Megan’s Law, Sex Offender Registration and Notification Act (SORNA)). This process 

yielded 114 intermediate and  state supreme court cases in 31 states that raise questions of 

due process (both procedural and substantive), ex post facto, double jeopardy, right to 

privacy, cruel and unusual punishment, equal protection violations. The justices of these 

courts granted judicial review in 88 percent of these cases.  

6.5 Methods 

 

 The objective of this model is to identify the factors that accelerated the rate of 

judicial review of SORN. The "single-state" assumption from the previous model that an 

event can only occur once before the observation leaves the risk set no longer holds in this 

model since states can review more than one case. Consequently, this is a repeated event 

history analysis (EHA) where each state is at risk of reviewing multiple cases and the risk set 

is unconditional. The variation in state's case jurisdiction means that appellate courts could 

have heard more than one SORN case simultaneously thus making the risk set non-

sequential. The unit of analysis is the date the court either decided or filed an intermediate or 

court of last resort case (Box-Steffensmeier and Jones 2004).  
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6.6 Dependent Variable 

 

The dependent variable is the duration, or time elapsed, in months before an appellate 

court decided to engage in judicial review (failure). The duration began August 31, 1992 

when the Court of Appeals of Washington was the first state to engage in judicial review of a 

SORN law. The duration time continues until the Court of Criminal Appeals of Alabama 

reviewed the last petition involving an initial SORN law. The results in the next chapter 

reflect the duration for 100 failures. Hazard ratios greater than 1 (less than one) imply shorter 

(longer) durations.  

6.7 Retention Election Systems 

 

While the dominant theories found in the political science scholarship emphasize the 

importance of political competition in a democracy, many scholars debate whether political 

competition has a place in the judicial branch, particularly in state court elections. Rational 

choice, realists, responsible party theory argues that competition is vital for inducing political 

responsiveness. For Downs, competition is a necessary component of democratic 

government. He argues that every election should involve competition between two parties 

who compete for control of government (Downs 1957). Both Schumpter (1950) and 

Schattschneider (1975) agree that democratic government thrives on conflict and politics is 

the socialization of conflict. In other words, nearly all theories about politics have something 

to do with who participates in and who is excluded from the fight (Schattschneider 1975). 

Even so, it was the Founding Fathers' intent to isolate the judicial branch from the people. As 

Federalist 78 discusses, Hamilton (2001) believed that life tenure would enable judges to 

uphold the Constitution without the influence of public opinion. Ely (1996) agreed that 
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lifetime tenure and congressional appointment creates the necessary distance for judges to 

engage in judicial review.  

“Judicial review of legislation is thus justified, not because of a belief 

in the special competence of judges to be able to discern, and 

paternalistically enforce, the moral truth, but precisely because they 

are unelected, and so institutionally situated as disinterested parties in 

procedural disputes between the electors and the elected” (Zurn 2007: 

47).  

 Since Rhode Island is the only state that grants its appellate courts justices lifetime 

tenure, justices in 39 states must participate in either a competitive (nonpartisan, partisan) or 

retention election thereby bolstering judges' interest in the public's preferences (Boyea 2007; 

Brace and Boyea 2008; Cann and Wilhelm 2011; Hall 2001; Traut and Emmert 1998) (see 

Table 6-2 for a listing of selection/retention systems across states in 2000). Many scholars 

contend elections enhance judicial accountability, but undermine judge's ability to adjudicate 

without political influence (Canes-Wrone and Clark 2009; Cann 2007; Hall 2001; Hanssen 

1999, 2004, 2004; Williams and Ditslear 2007).
45

 Without independence, Hamilton believed 

(2001) judges cannot project individual rights against majoritarian interests.  

[Insert Table 6-2 here] 

Similar to elected officials, judges who face electoral competition in nonpartisan and 

partisan elections understand that they must respond to the public's preferences or face 

electoral retribution (Hall 1987; Hall and Brace 1990; Brace and Hall 1993). Still, the state 

supreme court scholarship has yet to conclude whether party labels on ballots renders optimal 

accountability. Conventional wisdom holds justices in partisan retention election states are 

                                                           
45

 Justices of the Rhode Island Supreme and Superior Courts enjoy life tenure while Massachusetts Supreme 

Judicial Court, Appeals, and Superior Court, and New Hampshire Supreme and Superior Court judges can 

remain on the bench until age 70 (American Judicature Society.2012. "Judicial Selection in the States." 

http://www.judicialselection.us/ (November 15, 2012).  

http://www.judicialselection.us/
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more accountable to their constituents than their brethren in nonpartisan states; however, 

changes to judicial campaigning over the last 20 years have had a substantial effect on the 

importance of partisan labels to voters. Since candidate's years ago could only discuss their 

previous experiences as a judge, voters had little information about judicial candidates and 

their positions to make informed decisions. Even so, voters in low information partisan 

elections could rely on cues such as name recognition (Aldrich 1995; Bonneau 2005; Dubois 

1980, 1984) and candidate’s party affiliations to select candidates (Baum 1987; Converse 

1964; Klein and Baum 2001).  

Today's "new-style" judicial campaigns, as Hojnacki and Baum (1992) call it, gives 

each candidate a voice to openly discuss their policy issues separate from their party 

affiliation. The Supreme Court's 2002 decision in Republican Party of Minnesota v. White 

permits candidates to campaign on their positions on political and legal issues including 

those that may appear before the court. The increase in political advertising activity further 

bolsters the importance of campaign contributions to judicial elections (Gibson 2012).  

Gibson et al. (2011, 1) describes elections of the past as "decent, docile, and dirt-cheap, even 

if drab and dull" whereas  today they are "noisier, nastier, and costlier." 

The accessibility of judge's opinions and records, enhanced media coverage, and the 

willingness of interest groups to fund judicial elections have also lessened the prominence of 

party labels among voters (Caldarone, Canes-Wrone, and Clark 2009). Voters no longer have 

to rely on partisan cues on the ballot to learn about a candidate's position. The proliferation of 

attack ads and increased media attention enables voters to process new cues that manifest 

well before election day that primarily involving candidate's opinions on "hot-button" issues 

(Canes-Wrone and Clark 2009; Canes-Wrone, Clark, and Park 2012). Today, even voters in 
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partisan retention election states have less of a need to rely on party cues when they walk into 

the voting booths already knowing a candidate's position on abortion, the death penalty and 

unions. One of the implications of the shift to policy-focused elections is the newfound 

emphasis on judge's individual responsibility to the electorate. If elected, judges feel 

personally accountable to voters to issue decisions that comport with their expectations 

(Canes-Wrones and Shotts 2007). Extant research finds that nonpartisan retained judges are, 

in fact, more likely to issue popular decision in cases involving salient issues than partisan 

retained judges (Caldarone, Canes-Wrone, and Clark 2009; Franklin 2002). It follows that 

nonpartisan judges received the largest number of SORN petitions (50) and granted review 

the highest percentage of cases (84 percent) than judges retained by any other method. 

Consequently, I expect justices in nonpartisan retention election states to have engaged in 

judicial review of SORN laws earlier than judges in other retention election systems.  

6.8 Operationalization of Key Independent Variable 

 

 The examination of state retention systems in the context of neo-institutionalism 

builds from the larger theoretical framework of this study by emphasizing the role state 

institutions play in influencing elite agenda-setting behavior. The focus of this model is to 

examine whether nonpartisan retention election systems accelerated judicial review of SORN 

laws. Table 6-3 describes all of the proposed variables in the model and lists their sources. 

[Insert Table 6-3 here] 

 The addition of the two other dominant retention methods - partisan and retention via 

merit selection plans − in the model provides a context to compare nonpartisan retention 

methods to other systems and to assess its effect on judicial responsiveness in SORN cases. 
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While partisan and nonpartisan judges generally ascend to the bench by election, judges in 

merit selection, also known as the “Missouri Plan,” selection states are often initially appointed 

based on recommendations from state legislatures, a judicial nominating commission or both, 

and may require senate consent before serving a probationary term.  At the end of the term, 

these judges typically participate in a retention election that requires support of at least 50 

percent of the electorate (Dimino 2004; Flango and Ducat 1979; McKnight, Schaefer, and 

Johnson 1978). Proponents of merit selection plans contend that it affords judges the 

necessary independence to make decisions with little political involvement while remaining 

accountable to the electorate as a result of retention elections. All three variables originate 

from a categorical variable that assigns values for all nine of the selection/retention methods 

listed in Table 6-2. I recode the selection/retention variable into three dichotomous variables 

according each state's method. I code each state's retention methods as 1 and 0 for all others. 

I expect nonpartisan retention state judges to engage in judicial review of SORN laws sooner 

than the other retention systems in the model (hazard ratio>1).  

6.9 Control Variables 

 

Extant research shows that case facts are one of the main factors that influence 

judicial behavior (Benesh and Reddick 2002; Brace and Hall 1997; Hettinger, Lingquist, and 

Martinek 2004; Songer and Haire 1992; Traut and Emmert 1998). One area for case variation 

relates to the constitutional challenges sex offenders raised in their review petitions. Figure 6-

3 organizes all of the constitutional challenges in SORN cases by year. In the early years of 

review, offenders often argued that the laws were another form of punishment by challenging 

laws on the grounds of ex post facto, double jeopardy, and cruel and unusual punishment 

violations (Terry and Furlong 2004; Walsh and Cohen 2001). Of the punishment-related 
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challenges, ex post facto challenges were by far the most common. The U.S. Supreme Court 

explains the intent of the Ex Post Facto Clause encompasses "every law that changes the 

punishment, and inflicts a great punishment, than the law annexed to the crime, when 

committed."
46

  Defendants who allege ex post facto violations claim that state law tried to 

require the offenders to register even when they have already pleaded guilty to nonsexual 

offenses or after they have already fulfilled their term limit of registration (Goodnough and 

Davey 2009; Sample and Evans 2009). It is also common in cases that raise this issue for the 

state to have passed its SORN law while the defendant was serving a sentence for a sex 

offense and sought to apply to laws retroactively (Scott and Gerbasi 2003).   

The figure also demonstrates that many of the cases filed in the 1990s claimed that 

the laws persecuted defendants again for the same offense after conviction (double jeopardy); 

however, none of the cases raise this issue after 2000. Similarly, cruel and usual punishment 

claims occurred most frequently in the 1990s, but continued to be raised throughout the 

2000s. Defendants challenging the laws on those grounds believed that SORN constituted a 

sentence that is disproportionate to the crime committed (cruel and unusual punishment) 

(Bedarf 1995; Terry and Furlong 2004).  

[Insert Figure 6-3 here] 

Still, it was not uncommon for sex offenders to question the constitutionality of the 

laws on the basis of non-punitive constitutional provisions, particularly due process 

violations (Walsh and Cohen 2001). Due process stems from the Fourteenth Amendment 

guarantee that states should not deprive citizens of life, liberty, or property without due 

process of law. Defendants who allege due process violations argue that SORN laws are 

                                                           
46

 Calder v. Bull, 3 U.S. 386, 390 (1798). 
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unjustified intrusions of their right to privacy, liberty, and anonymity with the expectation 

that the courts can balance protecting their constitutional rights with the public's "right to 

know" (Scott and Gerbasi 2003). Thus, in addition to the general values of due process, 

defendants questioned the processes in place to assess how much process is due and the 

whether the process is sufficient (procedural process), and whether the registration act is a 

"reasonable and appropriate means for achieving the state's legitimate purpose-assistance to 

law enforcement to protect its citizenry (substantive due process)."
47

 I control for 

constitutional violations by including five dichotomous variables that account for the most 

frequent constitutional challenges − ex post facto, cruel and unusual punishment, right to 

privacy, due process, and double jeopardy. I code cases that involve each of the challenges as 

1 and zero if they do not. 

 Judges' decision to grant certiorari also depends on whether judges have discretionary 

jurisdiction (Baum 1979; Brace and Hall 2001; Flango 1987) and the method justices of the 

court grant review. As I mention in Chapter 3, jurisdiction in criminal appellate and 

sentencing cases vary across states and time. Table 6-4 lists all 41 states that had either 

discretionary or both discretionary and mandatory authority over their docket in criminal or 

sentencing cases in 1993, 1998, 2004 as well as whether an appellate court in that particular 

state received a petition to review its SORN law. According to the table, the majority of the 

listed states have either complete or partial discretionary control over their dockets, which 

allows these courts to have some level of control over their agenda. Almost 25 percent (26 

cases) of the total number of cases in the dataset occurred in states that had jurisdiction in at 

least one of the areas between 1993 and 2004. I control for both criminal and sentencing 

jurisdiction in the model by including two variables with three values. States with mandatory 

                                                           
47

 Snyder v. sate, 912 P.2d (1996). 
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jurisdiction have a value of 1, zero for discretionary jurisdiction, and 0.5 for both mandatory 

and discretionary jurisdiction. States that have the authority to grant review must also gather 

the necessary votes from the panel to grant certiorari. While a portion of state courts needs 

only one judge to grant review, most states require a single majority before the court can 

engage in judicial review. I measure review method with a dichotomous variable that assigns 

a 1 for discretionary courts that require a single majority before granting certiorari and 0 for 

all others.  

[Insert Table 6-4 here]  

 The presence of intermediate courts in a state enhances judicial professionalism, 

augments the high court’s discretionary powers, and influences the size of decision coalitions 

in state supreme courts (Brace and Hall 1990, 2001; Glick and Hays 1991; Langer 2002). As 

Brace and Hall (1990) find, states without intermediate courts have less caseload discretion, 

which constrains state supreme court agenda-setting powers. However, the presence of these 

courts in states grants state supreme court justices more time to review cases that they may 

not have heard otherwise. Figure 6-4 shows that the largest percentage of states represented 

in the dataset (75 percent) have only one court of last resort and one intermediate court. To 

account for this particular structure I assign a value of 1 to states whose court structure 

includes a court of last resort and one immediate appellate court and zero for all others. 

[Insert Figure 6-4 here] 

 While I posit in Chapter 4 that states that sanction judicial advisory opinions affects 

legislative agenda-setting behavior, the opinions Rogers and Vanberg (2002) argue that 

advisory opinions also affect judicial decision-making. The nonbinding nature of advisory 
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opinions does not preclude litigants and courts from misinterpreting them as concrete 

statements of legal truth, compelling state supreme court justices to come to the their original 

conclusion (Persky 2005). Judicial commentators believe that their attempt to remain 

consistent may cause justices to ignore new facts that emerge only as a law is applied 

(Hamilton, Jay, and Madison 2001; Stevens 1959). Thus, states that grant judges the 

authority to issue opinions may be more responsive to review requests that involve an ex ante 

reviewed laws than justices in non-advisory issuing states. The model controls for advisory 

opinions by including the same dichotomous variable that appear in the first model where 

issuing states receive a value of 1 and zero for all others. 

  The last variable in the model  measures the average state supreme court ideology 

using the Party-Adjusted Judge Ideology ("PAJID") Scores created by Brace, Langer, and 

Hall (2000). The authors use the ideology of appointing government or citizens as a surrogate 

measure of the ideological preferences of state supreme court justices at the date of their 

initial appointment or election in all 50 states from 1960 to 1993. The authors then weigh the 

scores with judge's political party affiliation. Reliability tests indicate that the scores remain 

stable over time. Higher scores indicate higher levels of liberalism.  

6.10 Summary  

 

 The neo-institutional approach provides a framework to examine the potential linkage 

between judicial retention systems and judges' agenda-setting behavior. I theorize that state 

judicial retention systems particularly nonpartisan systems accelerated the constitutional 

review of sex offender registration and community notification laws. Today's policy-oriented 

elections have shifted the focus from political parties to individual candidates who feel 

pressured to align their dockets with cases that are salient to the public. Although 
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conventional wisdom contends that partisan election retention systems ensures the highest 

degree of accountability to public opinion, evidence suggests that judges in nonpartisan 

states, who are unable to hide under the behind their party affiliation, feel more compelled to 

align their decisions with public opinion. I use the date of the court's decision to construct an 

event history model that focuses on nonpartisan system, but also includes partisan and 

retention systems, along with several control variables. The next chapter discusses the results 

for the model.   
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Figure 6-1: Time Elapsed (in Years) From SORN Effective Date to First Case 

Filed/Decided  

 

Figure 6-2: Number of Cases per State 1992-2011 
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Figure 6-3: Constitutional Issues Raised in SORN Cases 1992-2011 

 

Figure 6-4: State Court Structure 
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Table 6-1: Time of State Appellate Court Review of SORN Laws 

  

Decide/File 

Date 

         

Court 

Docket 

Number 

M
o

n
th

 

D
ay

 

Y
ea

r 

New England 

Middle 

Atlantic 

East 

North 

Central 

West North 

Central 

South 

Atlantic 

East 

South 

Central 

West 

South 

Central Mountain  Pacific 

Appellate 28128-3-I 8 31 1992 

        

Washington 

Appellate 

26699-3-I, 

28283-2-I 4 19 1993 

        

Washington 

Supreme Court 60417-7 9 2 1993 

        

Washington 

Appellate 93 KA 0495 12 29 1993 

      

Louisian

a 

  

Supreme Court 

59542-9, 

59625-5 3 17 1994 

        

Washington 

Supreme Court 59693-0 5 12 1994 

        

Washington 

Supreme Court 94-K-0291 6 3 1994 

      

Louisian

a 

  
Appellate 32786-1 - I 9 26 1994 

        

Washington 

Appellate L-5-1995 2 22 1995 

 

New Jersey 

       

Appellate 95-KH-136 5 10 1995 

      

Louisian

a 

  
Appellate C7-94-2242 5 30 1995 

   

Minnesota 

     
Supreme Court A-17/171 7 25 1995 

 

New Jersey 

       
Appellate CA A83435 10 11 1995 

        

Oregon 

Appellate CA A83435 10 11 1995 

        

Oregon 

Appellate CA A84472 11 29 1995 

        

Oregon 

Supreme Court CA A84472 11 29 1995 

        

Oregon 

Appellate 94 KA 2567 2 23 1996 

      

Louisian

a 

  

Appellate 94 KA 2568 2 23 1996 

      

Louisian

a 

  Supreme Court No. 95-174 3 13 1996 

       

Wyoming 
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Decide/File Date 

         

Court 

Docket 

Number 

M
o

n
th

 

D
ay

 

Y
ea

r 

New 

England Middle Atlantic 

East 

North 

Central 

West North 

Central 

South 

Atlantic 

East 

South 

Central 

West 

South 

Central Mountain  Pacific 

Supreme Court 21815 7 29 1996 

       

Idaho 

 Appellate 96-408 8 15 1996 

 

New York 

       Supreme Court 74,078 8 23 1996 

   

Kansas 

     

Appellate 

CA A88609, 

A88710 8 28 1996 

   

Kansas 

    

Oregon 

Appellate CA A85110 8 28 1996 

        

Oregon 

Supreme Court S43677 8 28 1996 

        

Oregon 

Appellate 13998-1-III 9 17 1996 

        

Washington 

Appellate 96 CA 0108 9 27 1996 

      

Louisiana 

  

Appellate 

1 CA-JV 96-

0041 10 1 1996 

       

Arizona 

 
Appellate C1-96-944 10 22 1996 

   

Minnesota 

     
Appellate 96-578 11 22 1996 

 

New York 

       
Appellate 96-592 12 5 1996 

 

New York 

       
Appellate 94 KA 2568 12 30 1996 

      

Louisiana 

  Appellate 97-049 1 21 1997 

 

New York 

       
Supreme Court 338/96-66 1 22 1997 

   

Iowa 

     

Supreme Court 

339/96-96-

576 1 22 1997 

   

Iowa 

     

Appellate 

03-96-

00121-CR 1 30 1997 

      

Texas 

  
Appellate C6-96-1216 2 4 1997 

   

Minnesota 

     
Appellate C0-96-1227 2 11 1997 

   

Minnesota 

     
Appellate C2-96-1228 2 11 1997 

   

Minnesota 

     

Supreme Court 

CV 96-0582-

PR 3 25 1997 

       

Arizona 

 
Appellate 96-02419 4 14 1997 Massachusetts 

        
Supreme Court SJC-07374 6 12 1997 Massachusetts 

        

Supreme Court 

No. 544 

M.D. 1996  6 12 1997 

 

Pennsylvania 
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Decide/File Date 

         

Court 

Docket 

Number 

M
o

n
th

 

D
ay

 

Y
ea

r 

New England 

Middle 

Atlantic 

East 

North 

Central 

West North 

Central 

South 

Atlantic 

East 

South 

Central 

West 

South 

Central Court 

Docket 

Number 

Supreme Court 826 7 3 1997 

 

New York 

       
Supreme Court S43832 10 21 1997 

        

Oregon 

Appellate 75,684 11 13 1997 

   

Kansas 

     Supreme Court SJC-07481 11 17 1997 Massachusetts 

        
Appellate C3-97-552 11 18 1997 

   

Minnesota 

     

Appellate 

1 CA-SA 

97-0307 12 4 1997 

       

Arizona 

 
Supreme Court 61929 12 9 1997 

 

New York 

       

Appellate 

CA97-03-

060 12 22 1997 

  

Ohio 

      
Appellate C1-97-1490 1 13 1998 

   

Minnesota 

     
Supreme Court 97-04324 1 26 1998 

 

New York 

       
Appellate CA A85110 2 11 1998 

        

Oregon 

Appellate CA A85119 2 11 1998 

        

Oregon 

Supreme Court S-97-467 2 27 1998 

   

Nebraska 

     
Supreme Court CR97-570 3 19 1998 

      

Arkansas 

  
Supreme Court C1-97-1490 3 19 1998 

   

Minnesota 

     
Appellate A98A0072 3 31 1998 

    

Georgia 

    

Appellate 

836 

Pittsburgh 4 15 1998 

 

Pennsylvania 

       
Appellate C8-97-1664 4 28 1998 

   

Minnesota 

     Supreme Court 228 4 29 1998 

 

New York 

       
Appellate 96-03945 5 1 1998 

    

Florida 

    
Appellate 4297/1997 5 6 1998 

 

Pennsylvania 

       
Supreme Court 75,684 5 29 1998 

   

Kansas 

     
Supreme Court C8-97-1664 6 23 1998 

   

Minnesota 

     Supreme Court 93,0325 8 7 1998 

    

Florida 
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Decide/File Date 

         

Court 

Docket 

Number 

M
o

n
th

 

D
ay

 

Y
ea

r 

New England 

Middle 

Atlantic 

East 

North 

Central 

West North 

Central 

South 

Atlantic 

East 

South 

Central 

West 

South 

Central Court 

Docket 

Number 

Appellate 

540 

Harrisburg 10 23 1998 

 

Pennsylvania 

       
Appellate 2-98-0947 1 14 1999 

     

Alabama 

   
Appellate CR-10-0019 1 14 1999 

     

Alabama 

   
Appellate 2-98-0576 1 29 1999 

  

Illinois 

      
Supreme Court 80,308 3 5 1999 

   

Kansas 

     

Appellate 

49A02-

9805-CV-

466 3 30 1999 

  

Indiana 

      
Appellate E022505 5 5 1999 

        

California 

Supreme Court 65 M.D. 6 30 1999 

 

Pennsylvania 

       Supreme Court 14 W.D. 6 30 1999 

 

Pennsylvania 

       
Supreme Court 84 W.D 6 30 1999 

 

Pennsylvania 

       
Appellate 88228 7 22 1999 

  

Illinois 

      
Appellate S-10338 7 23 1999 

        

Alaska 

Supreme Court 980272 7 29 1999 

   

North 

Dakota 

     Supreme Court S079574 8 18 1999 

        

California 

Supreme Court S064388 8 30 1999 

        

California 

Supreme Court 

98-444 S 

CR 9 3 1999 

 

New York 

       
Appellate 3-97-0885 9 16 1999 

  

Illinois 

      

Appellate 81,633 

1

1 24 1999 

   

Kansas 

     

Supreme Court 99-517 

1

2 2 1999 

      

Arkansas 

  

Appellate 216523 

1

2 7 1999 

  

Michigan 

      

Supreme Court 

274 W.D. 

Allocatur 1 5 2000 

 

Pennsylvania 

       
Appellate 211712 3 3 2000 

  

Michigan 

      
Supreme Court P197- 6 28 2000 Rhode Island 
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4106A 

  

Decide/File Date 

         

Court 

Docket 

Number 

M
o

n
th

 

D
ay

 

Y
ea

r 

New 

England 

Middle 

Atlantic 

East 

North 

Central 

West North 

Central 

South 

Atlantic 

East 

South 

Central 

West 

South 

Central Court 

Docket 

Number 

Supreme Court 82,347 7 14 2000 

   

Kansas 

     
Supreme Court A-9236 10 21 2000 

  

Illinois 

      
Supreme Court B142625 5 8 2001 

 

Connecticut 

       
Appellate E022505 5 31 2001 

        

California 

Supreme Court 55,2000 11 7 2001 

 

Delaware 

       
Supreme Court 22196 11 21 2001 

        

Hawaii 

Appellate 225148 6 4 2002 

  

Michigan 

      
Supreme Court 02-884 11 7 2002 

      

Arkansas 

  
Appellate CR-09-1883 5 8 2003 

       

Colorado 

 
Appellate 3610-80 6 30 2003 

 

New York 

       
Supreme Court 02CA0610 9 8 2003 

       

Colorado 

 
Supreme Court 22206 10 25 2003 

        

Hawaii 

Supreme Court 

3 AN-05-

04434 CI 6 11 2004 

        

Alaska 

Appellate A103685 6 11 2004 

        

California 

Supreme Court S0989928 6 28 2004 

        

California 

Appellate S126304 7 9 2004 

        

California 

Supreme Court 22727 8 6 2004 

        

Hawaii 

Appellate 8640-1998 8 6 2004 

 

New York 

       
Supreme Court S098928 9 15 2004 

        

California 

Appellate A-6718 6 14 2006 

        

Alaska 

Supreme Court S-12150 7 25 2008 

        

Alaska 

Supreme Court 07-408 10 23 2008 

      

Arkansas 

  
Supreme Court 124, 2010 12 20 2010 

 

Delaware 
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Decide/File Date 

         

Court 

Docket 

Number 

M
o

n
th

 

D
ay

 

Y
ea

r 

New England 

Middle 

Atlantic 

East 

North 

Central 

West North 

Central 

South 

Atlantic 

East 

South 

Central 

West 

South 

Central Court 

Docket 

Number 

Appellate CR-97-2402 5 27 2011 

     

Alabam

a 

   
Appellate CR-97-2253 7 8 2011 

     

Alabama 
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Table 6-2: Judicial Selection/Retention Systems in 2000 

Elected and Retained via Nonpartisan Election     

       Georgia 

 

Michigan 

 

New York 

 

Washington 

Idaho 

 

Minnesota 

 

Ohio 

  Kentucky 

 

Montana 

 

Oregon 

  Louisiana 

 

Nevada 

 

Wisconsin 

  
       Elected and Retained via Partisan Election 

       Alabama 

 

Mississippi 

 

North Dakota 

 

Texas 

Arkansas 

 

North Carolina 

 

Tennessee 

 

West Virginia 

       
Appointed by Governor and Retained via Retention Elections (Merit Selection) 

       Alaska 

 

Florida 

 

Maryland 

 

South Dakota 

Arizona 

 

Indiana 

 

Missouri 

 

Utah 

California 

 

Iowa 

 

Nebraska 

 

Wyoming 

Colorado 

 

Kansas 

 

Oklahoma  

         Appointed and Retained by Governor     

       Delaware 

 

Maine 

 

New Hampshire 

  
Hawaii 

 

Massachusetts 

 

New Jersey 

  
       Appointed and Retained by Legislature     

       Rhode 

Island 

 

South Carolina 

 

Virginia 

  
       Elected via Partisan, Retained via Retention Election     

       Illinois 

 

New Mexico 

 

Pennsylvania 

  
       Appointed by Governor, Retained by Legislature 

       Vermont 

      
       Legislature Appointed from Gubernatorial Nomination and Governor Retains 

       Connecticut 

      
       Source: Cantrell, Mellissa T., Carol R. Flango, Randall Hansen, Neil LaFountain, and David B. Rottman. 2000. 

"State Court Organization 1998." http://bjs.ojp.usdoj.gov/index.cfm?ty=pbdetail&iid=1203 (November 15, 

2012).  

http://bjs.ojp.usdoj.gov/index.cfm?ty=pbdetail&iid=1203%20
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Table 6-3: Variable Descriptions and Sources 

  Variable Name Variable Description Values 

Value 

Description Source 

Key Independent Variables  

   

Lindquist, 

2007 

 

Nonpartisan Elections Nonpartisan Election Retention State 0 No 

 

   

1 Yes 

 
      

 

Partisan Elections Partisan Election Retention State 0 No 

 

   

1 Yes 

 
      

 

Merit Selection Merit Selection Retention State 0 No 

 

   

1 Yes 

 Constitutional Challenges 

    

 

Ex Post Facto Case involves ex post facto challenge 0 No 

Lexis-Nexis 

Case 

Opinions 

  
 

1 Yes 

 
      

 

Double Jeopardy Case involves double jeopardy challenge 0 No 

 

  
 

1 Yes 

 
      

 

Cruel and Unusual Punishment Case involves cruel and unusual challenge 0 No 

 

   

1 Yes 

 
      

 

Due Process Case involves due process challenge 0 No 

 

  
 

1 Yes 

       

 

Right to Privacy Case involves right to privacy challenge 0 No 

 

  
 

1 Yes 
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      Court Jurisdiction 

    

 

Criminal Appeals Jurisdiction in criminal appeals 0 Discretionary jurisdiction Lindquist, 2007 

   

0.5 

Both mandatory and discretionary 

jurisdiction 

 

   

1 Mandatory jurisdiction 

 

   

99 No jurisdiction 

 

 

Variable Name Variable Description Values Value Description Source 

 

Sentencing 

Jurisdiction in cases involving 

sentencing issues 0 Discretionary jurisdiction Lindquist, 2007 

   

0.5 

Both mandatory and discretionary 

jurisdiction 

 

   

1 Mandatory jurisdiction 

 

   

99 No jurisdiction 

 Structural and Institutional Characteristics 

   

 

Court of Last Resort 

and One 

Intermediate 

Appellate Court 

 

0 No Lindquist, 2007 

   

1 Yes 

 
      

 

Single Majority 

Needed to Grant 

Certiorari 

 

0 No 

 

   

1 Yes 

 
      

 

State Supreme Court 

Advisory Opinions 

 

1 

If other branches of government and 

elected officials can request advisory 

opinions 

 Based on Rogers 

and Vanberg, 

2002.  

   

0 

State legislature does not request 

advisory opinions 

  

      Ideology 
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Average Party-

Adjusted Judge 

Ideology (“PAJID”) Average state supreme court ideology 

  

Lindquist, 2007 
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Table 6-4: States with Discretionary and both Discretionary and Mandatory 

Jurisdiction in Criminal Appellate and Sentencing Cases in 1993, 1998, and 2004 

  Criminal Jurisdiction Sentencing Jurisdiction 

SORN 

Case 

Heard in 

State? 

State 1993 1998 2004 1993 1998 2004   

Alabama 

  

  Discretionary Discretionary Discretionary Yes 

Alaska Discretionary     Discretionary Discretionary Discretionary Yes 

Arizona Both Discretionary Discretionary 

  

  Yes 

Arkansas   Both Discretionary     Discretionary Yes 

California Discretionary 

 

Discretionary Discretionary Discretionary Discretionary Yes 

Colorado Discretionary Discretionary Both Discretionary   Discretionary Yes 

Connecticut Discretionary Both Both 

  

  Yes 

Florida Both Discretionary Both   Both Both Yes 

Georgia 

 

Both Both 

  

  Yes 

Illinois Discretionary Both Both Discretionary   Discretionary Yes 

Indiana 

 

Both Both 

  

  Yes 

Iowa Both Both Both Both Both Both Yes 

Kansas Discretionary Both Both Both Both Both Yes 

Kentucky Both Both Both   Both Both No 

Louisiana Both Both Both 

  

Discretionary Yes 

Maine   Both   Both   Discretionary No 

Maryland Discretionary 

 

Discretionary Discretionary Discretionary Discretionary No 

Massachusetts Both Discretionary Both       Yes 

Michigan Discretionary Both Discretionary Discretionary Discretionary Discretionary Yes 

Minnesota Both Discretionary Both     Discretionary Yes 

Missouri Discretionary Both Discretionary Discretionary Discretionary Discretionary No 

Nebraska Discretionary Discretionary Discretionary Discretionary Discretionary Discretionary Yes 

New 

Hampshire Discretionary Discretionary Discretionary Discretionary Discretionary Discretionary No 

New Jersey Both Discretionary Both Both Both Both Yes 

New Mexico 

 

Both Both 

  

  No 

New York   Both   Discretionary Discretionary Discretionary Yes 

North 

Carolina Discretionary 

 

Discretionary Both Both Both No 

North Dakota   Discretionary   Discretionary   Discretionary Yes 

Ohio Discretionary 

 

Both 

  

  Yes 

Oklahoma    Both       Discretionary No 

Oregon Both 

 

Both 

  

  Yes 

Pennsylvania Both Both Both       Yes 

South Dakota 

 

Both   

  

Discretionary No 

Tennessee Discretionary   Discretionary       No 
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Criminal Jurisdiction Sentencing Jurisdiction 

SORN 

Case 

Heard in 

State? 

State 1993 1998 2004 1993 1998 2004 

 
Texas  Discretionary Discretionary Both Both Both Both Yes 

Utah   Discretionary   

Discretionar

y Discretionary Discretionary No 

Vermont 

  

  

Discretionar

y 

 

Discretionary No 

Virginia     Discretionary     Discretionary No 

Washington Discretionary Discretionary Discretionary 

  

Discretionary Yes 

West Virginia Discretionary Discretionary Discretionary     Discretionary No  

Wisconsin   Discretionary Discretionary       No 
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Chapter 7: Constitutional Review Results 

 

7.1 Introduction 

 

 The objective of this chapter is to identify the factors that motivated state appellate 

justices to engage repeatedly in judicial review of SORN laws. One explanation for the 

court's review behavior is case jurisdiction. Courts with discretionary jurisdiction have the 

authority to formulate strategically their docket according to their legal goals. On the other 

hand, mandatory jurisdiction monopolizes court dockets, which constrains strategic agenda-

setting behavior (Baum 1979; Brace and Hall 1990, 2001; Eakins 2006; Flango 1987). 

Hence, judge's engagement in judicial review is largely dependent on courts agenda-setting 

powers as it relates to discretionary jurisdiction. The complexity of case jurisdiction from 

state-to-state and in most states, from year-to-year presents the possibility for alternative 

explanations for judges' frequent and accelerated review of SORN laws.  

 Building from neo-institutionalism, I theorize in the previous chapter that states' 

retention methods heavily influence judges' agenda-setting behavior. Although conventional 

wisdom holds that partisan retention elections yield the highest degree of judicial 

accountability, I make the following contention: 

Judicial Review Hypothesis: Judges in states who retain their seat by 

nonpartisan elections engaged in judicial review of notification laws 

sooner than judges in other retention election systems in the model. 

 

The four Cox proportional hazard models discussed in this chapter reveal significant 

statistical support for the key institutional and several case-related variables. In particular, 

judges in states who must retain their seat in nonpartisan elections were most responsive in 

SORN cases by reviewing the laws sooner than judges in both partisan and merit selection 
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systems. The models also indicate that certain case facts elicited more rapid review 

responsiveness than other constitutional challenges. In particular, early reviewed petitions 

were those that alleged ex post facto and double jeopardy violations while offenders were 

slow raise due process challenges. A presentation of the descriptive statistics, pre-estimation 

results, and univariate analysis precedes the discussion of the Cox models and summary.  

7.2 Descriptive Statistics 

 

 Table 7-1 captures the descriptive statistics for the variables in the final Cox models 

for 1995 and 1999, both representing significant points in time in SORN's judicial view 

phase (See Appendix B for the correlation matrix).  In 1995, the number of review petitions 

doubled for the first time in 1995 signifying the beginning of courts accelerated review of 

SORN. Rapid review ended in 1999, when the number of review petitions peaked for the last 

time. The mean values for the retention variables show that much of petition activity 

occurred in nonpartisan states in the early years, but by 1999, the method became less 

prominent to SORN review compared to the other methods. From 1995 to 1999, the 

percentage of nonpartisan retention states receiving SORN petitions decreased from 75 

percent to 10 percent. Conversely, the other two retention systems when from zero percent in 

1995 to 21 percent for partisan election states and 37 percent for merit selection.  

[Insert Table 7-1 here] 

 The mean values also reflect changes in how defendants diversified their 

constitutional questions in the petitions to persuade judges to review and potentially overturn 

SORN laws. As  Terry and Furlong (2004) point out, defendants have always alleged 

punishment-related violations (ex post facto, double jeopardy); however, by the end of the 
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1990s, the scope of constitutional violations broadened to include non-punitive violations 

(due process, right to privacy). While the percentage of petitions challenging ex post facto 

and double jeopardy violations both declined between 1995 and 1999, the percentage for ex 

post facto claims decreased by 37 percent compared to 15 percent for double jeopardy 

challenges. Conversely, challenges related to Fourteenth Amendment rights in particular, due 

process and the right to privacy, (32 percent and 9 percent, respectively).     

 Court jurisdiction experienced considerable changes between the beginning and end 

of the court's rapid review of SORN laws. In general, the mean values for criminal appeals 

remained around the median (50 percent in 1995 and 44 percent in 1999) meaning that states 

with criminal appellate jurisdiction had both discretionary and mandatory jurisdiction. 

Similarly, the mean values for sentencing jurisdiction variable indicate that these states 

primarily had discretionary jurisdiction.  

 The institutional structure of state courts, specifically, the presence of an intermediate 

court in a state and the number of votes necessary to grant certiorari, affect judges' ability to 

engage in judicial review. Early reviewing states were predominately those with a court of 

last resort and one intermediate appellate court. However, states that required a single 

majority needed to grant certiorari were less active in 1995 (zero percent) but increased to 63 

percent by 1999.  

 Finally, the change in judges' average ideology sheds light on the ideological leadings 

of the judges in states who received petitions earlier in the review process. Since the average 

party-adjusted judge ideology score ranges from 20.89-81.52, the differences between the 

percentage in 1995 (56 percent) and 1999 (36 percent) suggests that the judges in earlier 
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filing states where more liberal compared to those who received petitions by the turn of the 

century.   

7.3 Pre-estimation Results 

 

 In addition to reporting the means and standard deviations for the predictor variables 

in the model Table 7-2 reports the Kaplan-Meier survival function, the Nelson-Aalen 

cumulative hazard rate, and descriptive information on the annual number of SORN cases 

reviewed and the corresponding size of the risk set. These pre-estimation results shed light on 

changes in the likelihood that states engage in review as a function of time. The survivor 

function in this model is a ratio of the state courts that engaged in SORN over those that have 

not. Considering that states can have more than one SORN case (repeated event), the hazard 

rate indicates that the likelihood that a state will review a case in a particular year, to a 

particular state, given that the state remains at risk of engaging in judicial review. Finally, the 

cumulative hazard rate the cumulative rate of change in the likelihood of reviewing a SORN 

case in a specific year even if the state has reviewed a case previously.  

[Insert Table 7-2 here] 

 Similar to the policy adoption process, the survivor and cumulative hazard rate 

reveals a review pattern that started slowly with only two states (Washington and Louisiana) 

engaging in review of SORN cases between 1992-1994, accelerating between 1995-1999 

when 32 states adopted their SORN law, and then rapidly declining in the early 2000s. The 

fact that many states had already amended their initial law may explain the dramatic decline 

in SORN review. Another explanation for the decline is the U.S. Supreme Court's decision to 
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uphold states' rights to require SORN. In Smith v. Doe
48

 and Connecticut Department of 

Public Safety v. Doe,
49

 the high court upheld states' rights to register and notify the public 

about sex offenders on the grounds that the laws are regulatory as opposed to punitive in 

nature (Mears 2003).
50

 The graphical representation of the estimated survivor function in 

Figure 7-1 and the Kaplan-Meier estimate illustrate the shortest estimated review duration 

occurred between years 4-8 (1994-1998) while longer estimated review durations occurred 

during first four years and after year 12 (2002).  Figure 7-2 of the smoothed hazard estimate 

also demonstrates how states review of SORN laws reached its zenith in 1997 and continued 

to decline thereafter.   

[Insert Figure 7-1 and 7-2 here] 

7.4 Univariate Analyses 

 

 This model relies on the same selection criteria used in the previous model. 

Specifically, the model only includes variables with p-values less than 0.25 since those with 

greater values have an increased likelihood of supporting the null hypothesis that the values 

for a particular predictor variable does not affect the survivor curve. Consequently, the high 

p-values for the cruel and unusual punishment and judicial advisory opinion variables (0.706 

and 0.902 respectively) require exclusion.  

 

 

                                                           
48

 Smith v. Doe, 123 S. Ct. 1140 (2003).  
49

 Connecticut Department of Public Safety v. Doe, 123 S. Ct. 1160 (2003). 
50

 In Smith v. Doe (2003) the respondents alleged ex post facto violations because they were convicted of sex 

offenses prior to Alaska adopted its SORN law. The respondent in Connecticut Department of Public Safety v. 

Doe (2003) claimed that Connecticut's law violated his Fourteenth Amendment procedural and substantive due 

process rights because Connecticut posts offender's information without a hearing to assess whether he/she is 

considered currently dangerous. 
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7.5 Cox Models 

 

 Table 7-3 presents the estimated coefficients for four Cox proportional hazard models 

clustered by state according to the following fully specified model (Model 1):  

λ (yit) = exp[β1(Nonpartisan Electionsit) + β2(Partisan Electionsit) + β3(Merit 

Selectionit) + β4(Ex Post Factoit) + β5(Double Jeopardyit) + β6(Cruel and Unusual 

Punishmentit) + β7(Due Processrit) + β8(Right to Privacyit) + β9(Criminal Appealsit) + 

β10(Sentencingit) + β11(Court of Last Resort and One Intermediate Appellate Courtit) 

+ β12(Single Majority Needed to Grant Certiorariit) + β13(Average Party-Adjusted 

Judge Ideologyit)] 

 

where 

yit = adoption of SORN in state i in year t, 

β1-13 = coefficients for each variable.    

While the conceptual framework guiding this study concentrates on the effect nonpartisan 

retention methods has on judges' response SORN constitutional challenges, the full model 

also includes measures for partisan and merit selection methods, the two other most common 

retention methods for comparison purposes. The other three models specify each method 

separately along with a set of variables that control for court and case-related variation. All of 

the models report robust standard errors.  

[Insert Table 7-3 here] 

7.5.1 Model 1 - Hazard Ratios for All Three Retention Systems (Full Model) 

 

 In general, case-related and institutional factors, in particular, whether appellate 

justices participate in nonpartisan retention elections significantly influenced the rate of state 

appellate courts' of review in SORN classes. According to Cann and Wilhelm's (2011) 

conditional theory of judicial responsiveness, judges who face contestable reelection bids 

coupled with an electorate with stable, well-defined policy preferences and case awareness 
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increases the influence public opinion has on judicial decision-making. As extant research 

finds, without party affiliation on the ballot, judges in nonpartisan retention election states 

are more accountable to public preferences in salient cases than their counterpart in partisan 

retention election states (Caldarone, Canes-Wrone, and Clark 2009; Canes-Wrone and Clark 

2009; Franklin 2002). Constitutional challenges to SORN laws presented judges in 

nonpartisan states with opportunities to affirm their support for state law by choosing to 

engage in judicial review earlier than judges in other retention election methods. All else 

equal, nonpartisan retained judges were over 3 times as likely to have a shorter review 

duration as compared to judges retained by all other retention methods, which is statistically 

significant at the p<0.05 confidence level. 

 Constitutional issue also influenced how quickly courts engaged in judicial review. 

The values for the hazard ratios for the case facts variables in the model suggest that the 

evolution of SORN's constitutional challenges initially focused on punitive arguments and 

eventually included non-punitive arguments. Specifically, petitions that raised ex post facto 

and double jeopardy violations (punitive) have much shorter durations than those alleging 

due process violations (non-punitive). Petitions that included ex post facto challenges were 

almost 3 (2.8) times more likely to have shorter review duration as compared to other 

challenges while petitions that raised double jeopardy questions were over 4 (4.1) times more 

likely to have shorter review duration compared to other challenges. Both variables are 

statistically significant at the p<0.001 confidence level. Conversely, petitions alleging due 

process violations experienced much longer durations. Petitions that raise due process 

violations faced a 56 percent (1-0.438) greater hazard than other challenges.  
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 Legal scholars contend the standards involved with punitive challenges are generally 

broader and face few hurdles than with non-punitive challenges. Although state courts apply 

different doctrines to assess whether state law violates the Ex Post Facto Clause of the 

Constitution, states apply the Mendoza-Martinez test or the "intent-effects test" most 

frequently. According to this test, the court determines the punitive effects of state law based 

on as many as 7 factors related to legislative intent of the law, design, history, and effects 

(Hindman 1998).
51

 If  a court finds that the legislature intent of the law is to be a civil 

remedy, as opposed to a punishment, the court must then assess whether the laws regulatory 

aims are so punitive in fact that it "may not be legitimately viewed as civil in nature" 

(Carpenter and Beverlin 2011, 1102). Given that the legislative intent for the overwhelming 

majority of SORN laws rationalized retroactive application of the law for all sex offenders to 

ensure the protection of minors from sexual predators and to reduce the high incidence of 

recidivism among sex offenders, judges felt pressured to engage in review in order to quickly 

show deference to the legislature in cases that raise ex post facto violations.  

 In the cases that allege due process violations, courts had an even more difficult task 

of weighing states' interests to protect its citizens and the need to both protect sex offenders' 

liberty interests (substantive due process), and if necessary, their liberties remain 

uncompromised without due process (procedural due process) (Carpenter and Beverlin 

2011). Courts have evaluated due process challenges under the rational basis test, which calls 

                                                           
51

 State courts have applied the Mendoza-Martinez test to determine ex post facto violations (Mendoza-

Martinez, 372 U.S. 144). The Mendoza-Martinez tests is based on seven factors  according to whether a law is 

punitive in nature: [1] Whether the sanction involves an affirmative disability or restraint, [2] whether it has 

historically been regarded as a punishment[,] [3] whether it comes into play only on a finding of scienter, [4] 

whether its operation will promote the traditional aims of punishment—retribution and deterrence, [5] whether 

the behavior to which it applies is already a crime, [6] whether an alternative purpose to which it may rationally 

be connected is assignable for it, and [7] whether it appears excessive in relation to the alternative purpose 

assigned . . . . 
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for closer scrutiny to determine whether the legislation rationally relates to a states' interest 

(Carpenter 2006). The strong "lock offenders up and throw away the key" sentiment among 

the public regarding criminal justice policy especially in the 1990s made it difficult for 

defendants to argue due process violations and for justices who need electoral support to 

retain their seat to side against majoritarian interests (Center for Sex Offender Management 

2000). The legal and political costs for both defendants and judges reviewing their petitions 

made due process challenges less favorable for offenders to raise.  

 Institutional factors such as jurisdiction also affected judges' review behavior in 

SORN cases. In terms of criminal sentencing jurisdiction, early reviewing states were those 

that were most likely to have mandatory jurisdiction in sentencing cases. As Table 6-4 

demonstrates, the number of courts with discretionary jurisdiction in sentencing cases began 

to increase between 1993 and 2004. In 1993, 20 of the 41 states either had discretionary or 

both discretionary and mandatory jurisdiction in criminal cases. In 1998, the number dropped 

to 17 and by 2004, 30 of the 41 had discretionary or both. Alternatively, the number of 

judges needed to grant certiorari decelerated review of SORN laws. Courts that require a 

single majority to grant certiorari face a 54 percent greater hazard (longer review duration) 

than courts with courts with other certiorari arrangements. The hazard ratios for both 

variables are statistically significant at the p<0.05 confidence level. 

7.5.2 Model 2 - Hazard Ratios for Nonpartisan Elections Only 

 

 The removal of the other two retention systems in the model reveals the extent to 

nonpartisan elections considerably affected judges' agenda-setting behavior in SORN cases. 

Nonpartisan states were about 4 times as likely to have shorter review duration as compared 

to all other retention methods. In this model, the hazard ratio for the nonpartisan variable is 
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statistically significant at the p<0.001 confidence level. All three of the constitutional 

challenge and the certiorari variables sustain their level of significance from the previous 

model; however, the hazard ratio for due process increases significance in this model at the 

p<0.01.  Ex post facto and due process challenges both have shorter review durations (earlier 

review) while cases involving due process claims and courts requiring a single majority to 

grant certiorari have longer review durations (later review).  

7.5.3 Model 3 - Hazard Ratios for Partisan Elections Only 

 

 When the model only focuses on partisan election methods, the hazard ratios for the 

constitutional challenge variables (ex post facto, due process and double jeopardy) maintain 

significance in the model. Still, the due process variable in this model reduces in significance 

to the p<0.05 confidence level.   

7.5.4 Model 4 - Hazard Ratios for Merit Selection Only 

 

 The findings in this model suggest that justices in non-competitive retention elections 

were slow to review SORN laws. In fact, judges in merit selection states faced a 54 percent 

greater hazard (longer review duration) than judges in other retention systems. The low-

information, less politicized retention elections only require judges in most states to receive 

50 percent affirmation vote may enhance their independence, but renders these judges 

considerably less accountable to voters than those who participate in contestable retention 

elections, which has a tremendous effect on judicial responsiveness (Dimino 2004). Merit 

selection is statistically significant at the p<0.05 confidence level. In terms of the 

constitutional challenge variables, double jeopardy is significant at the p<0.001 while ex post 

facto and due process both have statistical significance at the p<0.01 confidence level.  
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7.6 Summary 

 

  Much like other elected officials, the omnipresent fear of electoral retribution in 

contestable judicial retention election systems cause to remain highly aware of and attentive 

to public opinion especially when cases involve hot-button issues like sex offending. Neo-

institutionalism emphasizes the importance of state institutional constraints such as retention 

methods and jurisdiction, and case facts to judges' agenda-setting behavior. This chapter 

contributes to extant research that finds that nonpartisan retention elections enhance judicial 

accountability in salient cases areas. Compared to justices in partisan and retention election 

states, public opinion significantly influenced the agenda-setting behavior of nonpartisan 

retention election judges in SORN cases. The public's fear that framed sex offenders as 

violent pedophiles helped to accelerate SORNs diffusion and court's willingness to engage in 

judicial review of them particularly in nonpartisan retention election states.  

 Responsiveness also depends on the constitutional challenge(s) raised in review 

petitions and court jurisdiction. In all four models, earlier reviewed cases were those that 

attempted to frame SORN laws as punitive in nature (ex post facto and double jeopardy) 

while courts reviewed cases that make non-punitive challenges later (due process). On the 

other hand, court jurisdiction as it relates to sentencing cases and granting certiorari only had 

significance in the first model. The final chapter of this dissertation discusses the 

implications of these findings and those reported in Chapter 5 and offers directions for future 

research.    
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Figure 7-1: Kaplan-Meier Survivor Estimate 

 

Figure 7-2: Hazard Rate for SORN Constitutional Review 
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Table 7-1: Means and Standard Errors for Variables in Analysis (N=114) 

        Mean (SE) 

Variable       1995   1999 

Key 

Variables     

    

 

Nonpartisan Elections 0.75 

 

0.105 

    

(0.463) 

 

(0.315) 

       

 

Partisan Elections 0 

 

0.211 

    

0 

 

(0.419) 

       

 

Merit Selection 0 

 

0.368 

    

0 

 

(0.496) 

       Constitutional Question 

    

 

Ex Post Facto 

 

1 

 

0.632 

    

(0.00) 

 

(0.496) 

       

 

Right to Privacy 

 

0.125 

 

0.211 

    

(0.354) 

 

(0.419) 

       

 

Due Process 0 

 

0.316 

    

0 

 

(0.478) 

       

 

Double Jeopardy 

 

0.25 

 

0.105 

    

(0.463) 

 

(0.315) 

       Court Jurisdiction 

     

 

Criminal Appeals 

 

0.5 

 

0.441 

    

0 

 

(0.348) 

       

 

Sentencing 

 

0.125 

 

0.219 

    

(0.231) 

 

(0.364) 

       Court Structure  

     

 

Court of Last Resort and One Immediate 

Appellate Court 1 

 

0.632 

    

0 

 

(0.496) 

       

 

Single Majority Needed to Grant Certiorari 0 

 

0.632 

    

0 

 

(0.496) 

       Political Variable 

     

 

Average Party-Adjusted Judge Ideology 

(“PAJID”) 56.195 

 

36.208 

        (9.362)   (9.892) 
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Table 7-2: Court Review of SORN Cases, Size of the Risk Set, Kaplan Meier Survival 

Function, and Nelson-Aalen Cumulative Hazard Rate, by Year 

Year 

States With Appellate SORN 

Case 

Risk 

Set 

Number 

of Cases 

Cumulative 

Adoptions 

Survivor 

Function 

Cumulative 

Hazard 

1992 WA 114 1 1 0.9912 0.0087 

1993 WA, LA 111 3 4 0.9736 0.015 

1994 WA, LA,  107 4 8 0.9557 0.0194 

1995 NJ, LA, MN, OR, NY 98 9 17 0.8835 0.0304 

1996 

ID, NY, KS, OR, WA, LA, AZ, 

MN, WY 83 15 32 0.7646 0.0404 

1997 

NY, IA, TX, MN AZ, MA, PA, 

OR, KS, NY, OH 64 19 51 0.6049 0.047 

1998 

MN, NY, OR, NE, MN, AR, 

GA, PA, FL, KS 48 16 67 0.4805 0.0484 

1999 

AL, IL, KS, IN, CA, PA, AK, 

ND, CA, NY, AR, MI 29 19 86 0.2903 0.0448 

2000 PA, MI, RI, KS, IL 24 5 91 0.2491 0.0429 

2001 CT, CA, DE, HI 20 4 95 0.2076 0.0405 

2002 MI, AR 18 2 90 0.1868 0.039 

2003 CO, NY, HI 14 4 101 0.1557 0.0364 

2004 AK, CA, HI, NY 7 7 108 0.0865 0.0293 

2006 AK 6 1 109 0.0865 0.0293 

2008 AK, AR 4 2 111 0.0433 0.023 

2010 DE 3 1 112 0.0288 0.0193 

2011 AL 1 2 114 0.0144 0.014 

 

  



 

154 
 

Table 7-3: Cox Model of Appellate Court Review of SORN Laws Clustered by State Full Model 

With All 

Three 

Retention 

Systems

Hazard Ratios 

for 

Nonpartisan 

Elections Only

Hazard 

Ratios for 

Partisan 

Elections 

Only

Hazard 

Ratios 

Merit 

Selection 

Only

Key Variables

3.512 * 4.141 *** ----------- -----------

(1.791) (1.703)

0.548 ----------- 0.626 -----------

(0.337) (0.336)

0.738 ----------- ----------- 0.459 *

(0.368) (0.178)

Consitutional Question

Ex Post Facto 2.789 *** 2.759 *** 2.546 *** 2.041 **

(0.585) (0.546) (0.627) (0.451)

Right to Privacy 0.794 0.862 0.602 0.639

(0.343) (0.345) (0.284) (0.290)

0.438 * 0.467 ** 0.375 * 0.399 **

(0.146) (0.137) (0.146) (0.130)

Double Jeopardy 4.193 *** 4.265 *** 3.101 *** 3.338 ***

(1.440) (1.462) (1.100) (1.167)

Court Jurisdiction

Criminal Appeals 0.781 0.670 1.027 0.835

(0.467) (0.333) (0.750) (0.487)

Sentencing 1.999 * 1.880 0.949 0.804

(0.965) (0.667) (0.337) (0.252)

Court Structure 

2.197 2.202 1.948 1.695

(0.965) (0.912) (0.887) (0.600)

0.463 * 0.440 * 0.518 0.532
(0.168) (0.158) (0.199) (0.214)

Political Variable

0.983 0.990 1.007 0.994

(0.012) (0.011) (0.011) (0.013)

N 82 82 82 82

Log likelihood -224.282 -224.578 -230.995 -229.658

Chi-square 0.000 0.000 0.000 0.000

Coefficients are expressed as hazard ratios. Robust Standard Errors are in parentheses.

* p<0.05; ** p<0.01; *** p<0.001

Nonpartisan Elections

Partisan Elections

Merit Selection

Due Process

Single Majority Needed to Grant 

Certiorari

Court of Last Resort and One 

Immediate Appellate Court

Average Party-Adjusted Judge 

Ideology (“PAJID”)
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Chapter 8: Concluding Remarks 

“Just laws are supposed to deter crime, apply proportionate 

punishment and rehabilitate offenders. U.S. sex offender laws fail on 

all three counts.”  

 − Roger N. Lancaster, Sex Panic and the Punitive State
52

 

 

8.1 Statement of Purpose and Summary of Theory and Findings 

The purpose of this dissertation research has been to investigate the influence state 

institutions have on lawmaking, specifically the rate and conditions under which elected 

officials respond to public opinion. Using America's unprecedented interest in legislatively 

addressing the perceived problem of sex offending in the 1990s as the test case, this research 

concentrates on legislative and judicial agenda-setting behavior during policy adoption and 

constitutional review. The general consensus among scholars who study this issue attribute 

SORN's widespread popularity to the media's enhanced attention to tragic, high-profile, 

stranger-predator sexual crimes committed against children with little (if any) supporting 

empirical evidence. Thus, one important component of this research has been to both 

evaluate extant theories to explain political elite responsiveness and to assess whether 

intrastate institutional arrangements such as the ballot initiative process, judicial advisory 

opinions, and judicial retention election systems, affected the diffusion of innovation and 

judicial review of SORN laws between 1990 and 1996.  

I argue and empirically demonstrate that institutional variation influenced how 

quickly state legislators adopted and appellate judges engaged in judicial review, which can 

be explained both theoretically and empirically. Punctuated-equilibrium theory contends 

that enhanced media attention to an event and redefinition of a social problem by political 

                                                           
52

 Lancaster, Roger. 2011. Sex Panic and the Punitive State. California: University of California Press. 
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elites affects issue placement on elected officials' agendas and enhances their responsiveness 

to public opinion. Similar to the previous wave of sex offender laws in the 1930s, SORN's 

emphasis on the child victims of the sexualized murders once again redefined sexual 

deviance as a public safety issue that particularly affected children. Even so, the speed in 

which legislators adopted policy during positive feedback cycles largely depended on the 

application of the ballot initiative process as well as state specific political characteristics 

including district-level political competition and voter conservatism. Similarly, frequent 

review of SORN by appellate courts was a function of whether judges retained their seat on 

the bench by participating in nonpartisan elections, court jurisdiction in sentencing cases, 

and case characteristics particularly when offenders alleged ex post facto and double 

jeopardy violations.    

The subnational analysis of both legislatures and appellate courts also sheds light on 

the interplay between legislative and judicial actors throughout the cyclical process of 

policymaking, which is often difficult to observe when conducting single institution 

analyses. This research demonstrates the influence state institutional and political dynamics 

have on the interconnectivity between elected officials and their constituents. As Polsby 

(1968) posits, the stability and viability of government depend on the institutionalization of 

political systems. Without institutions, political systems are likely to be unstable, weak, and 

incapable of responding to the demands of protecting the interests of its constituency 

groups. 

Still, policy issue has a tremendous effect on this relationship. The non-technical 

nature of crime, particularly sexual deviance, facilitated a moral panic surrounding sex 

offending in the early 1990s. A moral panic surrounding sex offending enabled legislators to 
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enact symbolic measures that focused on the most extreme cases of sex offending while 

judges, specifically those retained by nonpartisan elections recognized the political value in 

putting cases involving SORN law on their docket as opposed to more technically complex 

and salient policy issues, even when they had previously upheld state law.  

8.2 Policy Implications of SORN 

 

 Despite their intent, SORN laws often undermine their intended purpose to deter sex 

offending by putting offenders and the public at large in danger. In some states, simply 

making the public aware of sex offenders in neighborhoods has resulted in vigilante justice. 

Other states have gone beyond community notification to public humiliation by 

implementing shame sanctions. Most states treat juveniles as adult offenders giving families 

fewer incentives to turn in young offenders. Ultimately, SORN laws create a false sense of 

safety by primarily focusing on stranger-victim scenarios instead of more common threats of 

sex crimes committed by non-strangers.   

 Both vigilante justice and shaming sanctions hinders the offender's ability to 

reintegrate into society and most importantly, reluctance to seek help to prevent reoffending. 

In some states, knowledge of sex offenders in neighborhoods resulted in vigilantism and 

harassment. According to an unpublished study conducted by the Oregon Sex Offender 

Supervision Network in 1995, 10 percent of offenders experience harassment (Finn 1997).
53

  Threats 

of vigilantism also extend to those who live with offenders. Between 1990 and March 1993, 

the Washington State Institute for Public Policy identified 14 notification-related incidents of 

harassment. In Grays Harbor County, residents threw rocks at the offender's relatives, eggs at 

                                                           
53

 Sex Offender Supervision Network surveyed 45 sex offender personnel in Oregon who supervised 2,160 sex 

offenders. The most common forms of harassment reported included name calling, graffiti, picketing, and minor 

property vandalism (Finn 1997). Unpublished report to the 1995 Oregon legislature. Oregon Department of 

Corrections: Salem, Oregon, 1995. 
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the offender's home, and threatened arson while schoolmates and neighbors harassed a 

juvenile offender in Thurston County by spraying "Die, baby raper" on parents' vehicle 

(Donnelly and Lieb 1993).  

  SORN critics also argue that the use of shaming sanctions in some state SORN laws 

return sex crime lawmaking back to the colonial era. Similar to Puritan laws that labeled 

offenders with lettered clothing or branding irons and shackled offenders in public areas, 

Louisiana's law expanded on the concept of notification by requiring offenders to self-

identify as sex offenders to their community. According to Louisiana's Sex Offender 

Notification Law, 
 
child molesters had to notify neighbors and the superintendent of the 

school district in which they resided their name, address, and conviction.
54

 They also had to 

publish this information in the journal of the municipality in which they live. Moreover, the 

parole board had the discretion to order offenders to declare their status as a sex offender on 

signs in front of their homes that read "Danger! Registered Sex Offender Lives Here," to put 

bumper stickers on their cars that read "Danger! Registered Sex Offender in Vehicle," or to 

require offenders to wear similar marked clothing until the expiration of their parole 

(Petrunik 2002, 493). Opponents of the early SORN laws contend that such sanctions 

represent lynch justice that absolves government from its obligation to administer criminal 

sanctions itself (Morrison 2007; Whitman 1998). Extant social science research suggests that 

housing instability is a powerful predictor of whether parolees reoffend (Monjeau 2011). The 

potential threat to safety for both the offender and his/her family when citizens resort to 

vigilante justice and the stigma associated with shame sanctions long after the removal of the 

offender's name on the registry may discourage offenders to seek the help they need thereby 

                                                           
54 Louisiana Revised Statutes Annotated, Title 15 § 540-549. 
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increasing the likelihood of reoffending (Edwards and Hensley 2001; Sample and Kadleck 

2008).  

 Most SORN laws do not distinguish juvenile offenders from adult offenders. The 

Department of Justice estimates that juvenile offenders comprise about one-third, or 36 

percent, of all sex crimes against children (Koch 2010). However, the majority of community 

notification laws do not include separate provisions for juvenile and adult offenders. Zimring 

(SexOffenderIssues 2009)  states, “Nobody is making policy for 12-year-olds in American 

legislatures…What they’re doing is making crime policy and then almost by accident 

extending those policies to 12-year-olds with poisonous consequences.”  

 The absence of specific provisions related to juvenile registration and notification 

meant that most SORN laws sanction the treatment of juvenile offenders as adults. The initial 

laws in 38 states stipulated that juveniles post information in the registries such as their 

picture, name, address, and in some cases, and birth dates thus compromising the central 

tenet of the juvenile justice system (See Table 2-1). Since their inception over 100 years ago, 

the majority of state juvenile courts have afforded juvenile offenders additional protections 

including a right to confidentiality, sealed records, and closed hearings. Although defendants 

challenged registration, most state appellate courts ruled that such provisions do not impinge 

on confidentiality of juvenile proceedings.
55

 For example, the New Jersey Superior Court 

certiorari opinion in In re Interest of B.G. stated the following:  

"Registration as a sex offender under Megan's Law is not 

contrary to the philosophy of the Juvenile Code. Society is 

entitled to protection from juvenile sex offenders. Megan's Law 

provisions are not punitive, as they apply to juveniles and those 

not guilty by reason of insanity, as there is no culpability. The 

requirements do not end at age 18, however, because 

registration is not a Juvenile Code, but a Megan's Law 
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 In re Appeal in Maricopa County Juvenile Action, 188 Ariz. 180 (Ct. App. Div. 1 1996).  
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disposition. The more specific law (Megan's Law) is 

interpreted as prevailing over the more general one (Juvenile 

Code)" (678 A.2d 714 (1996)). 

 

Parents aware of courts' treatment of juvenile offender had less of an incentive to report 

young offenders (Sandberg 2008). Hence, proponents of the juvenile justice system argue 

children need such protections since they are less responsible for their actions thereby being 

less blameworthy compared to adults.  However, allowing states to treat children as adults by 

making personal information about children readily available to the community implies 

lawmakers are willing to treat juvenile offenders like adults. 

 Moreover, SORN laws give the public a false sense of safety by focusing attention 

away from sexual victimization in the context of preexisting relationship (Earl-Hubbard 1996; 

Phipps 1997; Theriot and Craun 2008; Wright 2009). Legislators often ignore the fact that a 

large percentage of sexual victimization occurs among family, relatives, or acquaintances 

(Bedarf 1995; Cierzniak 1995; Finn 1997; Greenfield 1996; Welchans 2005; Wright 2009). Of 

the 133,000 women in the United States age 12 or older who were victims of rape or 

attempted rape between 1987 and 1991, strangers committed 44 percent or approximately 

59,000 (Hindman 1998). A study conducted by Finkelhor and Williams (1988) finds that 5.5 

children per 10,000 enrolled in day care are sexually abused, and an average of 8.9 children 

per 10,000 suffer abuse in the home. The Division of Family and Children, Indiana Family 

and Social Services Administration Demographic Trend Report 186 (1993) determined that in 

fiscal year 1993, 49.8 percent of perpetrators in substantiated and indicated cases of child sex 

abuse were related to their victims. A quarter of all perpetrators (27.3 percent) were natural 

parents, adoptive parents or step-parents. Unfortunately, over-attentiveness to stranger-

predator sex crimes gives the public a false sense of safety by perpetuating the misconception 
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that sex offenders either do not reside in their neighborhoods or those that are present are only 

interested in children (Finn 1997). As a result of the inaccuracies found in state registries, the 

Office of the Inspector General at the U.S. Department of Justice urges both law enforcement 

officials and the public to avoid overreliance on registries as a means for identifying 

registered sex offenders.
56

 

8.3 Democratic Implications of SORN and Directions for Future Research 

  Valence issues such as sex offending demonstrates the challenges that exist in a 

democracy that often involve finding a balance between majoritarian interests and minority 

rights. SORN's rapid diffusion and more importantly, the treatment of these laws by state 

appellate courts in the years following their initial adoption raise concerns about Hamilton's 

expectation of the judiciary as explained in The Federalist No. 78 that the courts would act as 

a counter-majoritarian institution. Despite their repeated review of the law in states like 

Louisiana, Kansas, Washington, Oregon, and New York, appellate courts did not strike down 

state law completely. In essence, these courts used their discretion to take a public position 

affirming these laws even though this outcome would have prevailed if they simply let lower 

appellate court decisions stand. This suggests that this pattern was significantly stronger for 

elected courts with discretionary dockets. 

 At the same time, these affirmations of lower court outcomes display uncommon 

divisiveness with less unanimity than is typical in most state supreme court outcomes. In 

sum, the evidence indicates that state supreme courts have often sought to be on the side of 

the strong majoritarian tide that produced these policies especially in competitive judicial 
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 Office of the Inspector General. 2008. Review of the Sex Offender Registration and Notification Act: 
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retention election systems. Nevertheless, these efforts have also produced fractious opinions 

and less clarity in the law when compared to more typical unanimous decision-making.  

 SORN policies in the states reflect an uncommon tide of extraordinarily strong 

majoritarian pressures that depart substantially from politics as usual. Examining state 

supreme court actions within this specific context reveals notable departures from 

institutional norms, producing uncommon outcomes in terms of court discretion and 

consensus. Does non-unanimity suggest that the matter is not settled law, or are justices 

signaling something else when they choose to separate from majority opinions? Hence, 

future research seeks to examine the institutional and political factors that influenced opinion 

variability in the initial SORN cases.  
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Appendix A – Model One Correlation Matrix 

Variables 

Legislative 

Insulation 

Index 

Initiative 

Qualification 

Difficulty 

Index 

State 

Supreme 

Court 

Advisory 

Opinions 

Election 

Year 

Unified 

Party 

Control 

Political 

Competition 

Index Privacy 

Proportion 

of 

Contiguous 

Adopting 

States Salience 

Conservative 

Percent 

weighted 

Total Number 

of 

Fundamental 

Protestant 

Legislative 

Insulation Index 1 

          Initiative 

Qualification 

Difficulty Index 0.9376 1 

         State Supreme 

Court Advisory 

Opinions 0.1282 0.0396 1 

        

Election Year -0.0286 -0.0737 0.4548 1 

       
Unified Party 

Control -0.1538 -0.0792 -0.1429 -0.2067 1 

      Political 

Competition 

Index -0.08 -0.1335 -0.2659 -0.1247 0.1028 1 

     

Privacy 0.2241 0.296 0.1267 0.4556 -0.2111 -0.1576 1 

    Proportion of 

Contiguous 

Adopting States 0.0463 0.0565 0.1165 0.3533 -0.2837 -0.0746 0.1284 1 

   
Salience -0.2485 -0.1919 -0.2692 -0.4341 0.1615 0.0257 -0.0068 -0.1851 1 

  Conservative 

Percent 

weighted -0.0383 0.0268 -0.2349 -0.2718 0.1971 -0.3782 -0.2124 -0.0929 -0.0744 1 

 Total Number 

of Fundamental 

Protestant -0.0645 0.000 -0.3689 -0.4163 0.1475 -0.0614 -0.1308 0.0981 0.1251 0.304 1 
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Appendix B – Model Two Correlation Matrix 

Variables  

Nonpartisan 

Elections 

Partisan 

Election 

Merit 

Selection 

Average 

Party-

Adjusted 

Judge 

Ideology 

(“PAJID”) 

Ex Post 

Facto 

Right to 

Privacy 

Due 

Process 

Double 

Jeopardy 

Criminal 

Appeals Sentencing 

Court of 

Last Resort 

and One 

Immediate 

Appellate 

Court 

Single 

Majority 

Needed to 

Grant 

Certiorari 

Nonpartisan 

Elections 1 

           Partisan 

Elections -0.2742 1 

          Merit Selection -0.6516 -0.1543 1 

         Average Party-

Adjusted Judge 

Ideology 

(“PAJID”) 0.4356 -0.1484 -0.6751 1 

        Ex Post Facto 0.1065 0.1936 -0.2829 0.261 1 

       Right to 

Privacy -0.2662 -0.1106 -0.0368 0.1078 -0.1555 1 

      Due Process -0.1883 -0.0046 -0.0381 0.0516 0.0137 0.3546 1 

     Double 

Jeopardy -0.2516 -0.095 0.1108 -0.0038 -0.0264 0.2464 0.1771 1 

    Criminal 

Appeals 0.0367 0.2224 -0.2872 0.3943 0.0803 0.0148 0.1436 -0.0915 1 

   Sentencing -0.4817 0.5117 0.0453 -0.0336 -0.0337 0.1328 0.0501 0.0522 0.3872 1 

  Court of Last 

Resort and 

One Immediate 

Appellate 

Court -0.1355 -0.0289 0.1121 -0.2508 -0.1911 0.1884 -0.0251 0.0597 -0.4816 0.0591 1 

 Single 

Majority 

Needed to 

Grant 

Certiorari -0.3353 0.0892 0.2009 -0.1655 -0.01 0.233 0.2277 0.0551 -0.2808 0.1741 0.2396 1 
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